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Court of Appeals of the District of Columbia. 


No. 4350. 

Natale Avignone et al., Appellants, 

vs. 

Constantine Roumel. 


a Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avignone, Corinne Avignone, Abe Stein, and Ethel 

Stein, Plaintiffs, 

vs. 

Constantine Ronnel, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed January 27, 1925. 

In the Supreme Court of the District of Columbia. 

Equity. #43588. 

Natale Avignone, Corinne Avignone, Abe Stein, and Ethel 

Stein, Plaintiffs, 

vs. 

Constantine Ronnell, Defendant. 

The plaintiffs, Natale Avignone, Corinne Avignone, his wife, and 
Abe Stein and Ethel Stein, his wife, respectfully represent to this 
Honorable Court as follows: 
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X. AVIGNONE ET AL. VS. CONSTANTINE ROUMEL. 


1. That the plaintiffs and defendant are all of full age and are 
residents of the District of Columbia, and the plaintiffs sue herein, 
and the defendant is sued herein, in their own respective rights as 
hereinafter set forth. 

2. That on June 10, 1897, an Agreement was entered into be¬ 
tween Mary I. McAllister, Mary B. Mills, and three other parties, 
being the then five respective owners of the north one-half of original 
lot 23, and original lots 24 to 33, both inclusive, in Block 8, Wash¬ 
ington Heights, in the District of Columbia, (said original lots 28, 
29, 30 and north one-half of 27, having been previously subdivided 
into subdivision lots 45 to 54, both inclusive, each 17.5 feet wide, and 
said lots being a frontage of 525 feet on the east side of 18th Street, 
Northwest, between Belmont Avenue and Columbia Road, North¬ 
west, in said District, and said Agreement providing that said five 

owners, ‘'being desirous that a building line shall be estab- 
'2 lished at a certain distance back of the front line of the 

above mentioned lots, agree to the following restrictions that 
is to say, the front of any building erected upon the said lots shall 
conform to a building line (hereby established by this agreement) 
seven and one-half ( 71 / 2 ) feet from the front line of said lots upon 
eighteenth street, that is to say the front line of each and every 
house erected upon any of said lots and parts of lots, shall be seven 
and one-half feet back of the front line of said lots, provided how¬ 
ever that nothing in this agreement shall prevent the erection of 
bay windows, steps or other projections that are now allowed or 
hereafter allowed upon streets of Ninety (90) feet in width, by the 
Buildin g Regulations of the District of Columbia; such steps and 
projections to conform in all respects to such regulations”; 
that said Agreement was recorded on June 30, 1899. in Liber 2220, 
folio 309, of the Land Records of said District; that a true copy of 
said Agreement is hereunto attached, marked “Plaintiffs’ Exhibit No. 
1”, and is hereby prayed to be read and taken as a part hereof. That 
at the time of making of said Agieement there was a street car line 
in operation on said 18th Street passing said 525 feet frontage, and 
said 18th street was the main, and practically only, street or thorough¬ 
fare leading through that section, to connect with Connecticut Ave¬ 
nue, extended, N. W\, leading to Chevy Chase, D. C. and Maryland. 

3. That subsequent to the making of said Agreement, said north 
one-half of said original lot 23, said original lots, 24, 25, 26 and 
south one-half of 27, and said original lots 31, 32 and 33, by various 
sul divisions on lecord in the Office of the Surveyor of the District 
of Columbia, were subdivided into (running from South to North) 
subdivision lots as follows: North 8.33 feet of subdivision lot 105; 
subdivision lot 106, 16.67 feet wide; subdivision lots 90 to 99, both 

inclusive, each 17.5 feet wide; subdivision lot 110, 37.5 feet 
3 wide, subdivision lots 74 to 79, each 18.75 feet wide; that said 

subdivision lots are, to-wit, 92 feet deep; that said Block 8, 
Washington Heights, at the present time is also known as Square 
2560, in the City of Washington, in the said District; that said sub¬ 
division lots, including those mentioned in paragraph 2 hereof, and 
being a frontage of 525 feet on 18th Street as aforesaid, are now im- 
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proved by premises known, respectively, as (running from South to 
North) premises Nos. 2413 to 2471 18th Street, Northwest ; that the 
north line of said subdivision lot 79, improved by premises No. 2471 
18th Street, Northwest, is 122.91 feet southeasterly along the east 
line of said 18th Street from the South line of said Columbia Road; 
that the south line of said North 8.33 feet of said subdivision lot 105 
is, to-wit, about 150 feet North of the North line of said Belmont 
Avenue. 

4. That said 525 feet of frontage of said subdivision lots on 18tli 
Street, N. W., were, from time to time after the making of said 
Agreement of June 10, 1897, sold and conveyed by various respective 
owners, the parties to said Agreement, by various conveyances, and 
thereafter by various mesne conveyances, to various persons; that 
these various conveyances and mesne conveyances aggregate to-wit, 
about 450 in number, and that the greater number thereof contain 
the covenant that the conveyance was made subject to the condi¬ 
tions of said Agreement of June 10, 1897, and in express terms set¬ 
ting forth such covenant in language in some instances indentical 
with that set forth in Paragraphs 5, 6 and 7 hereof, and in 
4 other instances similar thereto. 

5. That said subdivision lot 93, bv one of said convevances 
from the respective owner and party to said Agreement, and by 
various of said mesne conveyances, and by Deed from one Francesca 
Sorivi dated July 27, 1920, and recorded July 28, 1920, in Liber 
4408, folio 444, of said Land Records, was deeded to, and now is 
vested in, the plaintiff Natale Avignone and Corinne Avignone, in 
fee simple as joint tenants, 

“Subject to the condition that no 1 uilding shall be erected upon said 
Lot, within 7Vj feet of the front line of said lot, on Eighteenth 
Street, and to the provisions mentioned in agreement of Mary B. 
Mills and otheis, dated June 10th, 1897, and recorded in Liber 2220 
folio 309 of the Land Records of the District of Columbia”; 


that a true copy of said last mentioned Deed is hereunto attached, 
marked “Plaintiffs’ Exhibit No. 2,” and is hereby prayed to be read 
and taken as a part hereof. That at the time said sub-lot 96 was 
purchased by the plaintiffs Avignone, and conveyed to them by said 
Deed dated July 27, 1920, it was improved by a three-story brick 
building consisting of first floor store and two living floors, which 
had been originally constructed in 1904 or 1905 as a three-story and 
basement or cellar dwelling and had subsequently been remodeled 
as aforesaid as to the first floor and basement or cellar into said store, 
with store entrance level with the sidewalk, as also the entrance to 
the two upper stories. That the plaintiffs Avignone, in reliance 
upon the physical condition of the then existing buildings of said 
frontage of 525 feet on said 18th Street, N. W\, and in reliance upon 
the said covenant and conditions of said Agreement of June 10, 
1897, running with the land as construed, actually carried into effect, 
and acquiesced in, as hereinafter set forth, to-wit, in July, 
5 1921, purchased said subdivision lot 96, with the improve¬ 

ments No. 2429 18th Street, N. W., thereon already remodeled 
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for store purposes and the front or west face of the front wall thereof 
being seven feet from the front lot line, for the purpose of carrying 
on therein a pastry, ice-cream, confectionery, etc., business, which 
they have ever since, and are now, conducting therein. 

6. That said subdivision lot 77, by one of said conveyances from 
the respective owner and party to said Agreement, and by various 
of said mesne conveyances, and by Deed from ones Luigi Satori et 
al. dated, Sept. 2d, 1919, and recorded September 15, 1919, in Liber 
4255, folio 258, of said Land records, was deeded to, and now is 
vested in,, the plaintiffs, Abe Stein and Ethel Stein, in fee simple as 
joint tenants, 

“subject to the condition that no building shall be erected upon said 
lot within seven and one-half (7V2) feet of the front line of said 
lot on Eighteenth Street, and to the provisions as to bay windows, 
steps and other projections mentioned in Agreement of Catharine C. 
Dolloway and others dated June 10, 1897, and recorded in Liber 
2220 folio 809 of the Land Records of said District”; 

that a true copy of said last mentioned Deed dated Sept. 2d, 1919, is 
hereunto attached, marked “Plaintiffs’ Exhibit No. 3,” and is hereby 
prayed to be read and taken as a part hereof. That at the time said 
subdivision lot 77 was purchased by the plaintiffs Stein, and con¬ 
veyed to them by said Deed dated Sept. 2, 1919, it was improved by 
a three-story brick building consisting of first floor store and two 
upper floors containing living quarters, which had been originally 
constructed about, to-wit, —, as a dwelling, three stories and base¬ 
ment or cellar, and had been subsequently remodeled as aforesaid 
as to the first floor and basement into said store, with store 
6 entrance level with the sidewalk, as also the entrance to the 
two upper stories; that the plaintiffs Stein, in reliance upon 
the physical condition of the then existing buildings of said front¬ 
age of 525 feet on said 18th Street, X. W., and in reliance upon the 
said covenant and conditions of said Agreement of June 10, 1897, 
running with the land as construed, actually carried into effect, and 
acquiessced in, as hereinafter set forth, in, to-wit, Sept., 19—, pur¬ 
chased said subdivision lot 77, with the improvements thereon, No. 
2467 18th St., N. \V., already remodeled for store purposes and the 
front or west face of the front wall thereof being, to-wit, seven feet 
from the front line; that said first-floor store of said No. 2467 18th 
St., is now under a five years lease at $175.00 per month from said 
plaintiffs Stein to a tenant who is conducting therein a florist busi¬ 
ness. 

7. That said subdivision lot 76, by one of said conveyances from 
the respective owner and party to the said Agreement, and by various 
of said mesne conveyances, and by Deed from ones Samuel Rossi et 
al,. dated April 16th 1923, and recorded on April 18, 1923, in Liber 
4940, folio 93, of said Land Records, was deeded to, and now is 
vested in, the defendant, in fee simple, (described in said Deed as 
Constantine Roumel), 

“subject to condition that no building shall be erected on said lot 
within 7V2 feet of the front line of said lot on Eighteenth Street, 
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and to the provisions as to bay windows, steps and other projections 
mentioned in Agreement of Catharine C. Dollowav and others, dated 
June 10, 1897, and recorded in Liber 2220, folio 809, of the Land 
Records of the District of Columbia”; 

that a true copy of said last mentioned Deed is hereto attached, 
marked “Plaintiffs’ Exhibit No. 4,” and is hereby prayed to 

7 be read and taken as a part hereof. That at the time said 
subdivision lot 76 was purchased by the defendant and con¬ 
veyed to him by said Deed dated April 16, 1919, it was improved 
by a three-story and basement or cellar dwelling identical with the 
dwelling that was originally constructed on said subdivision lot 77 
as aforesaid. 

8. That prior to the purchase of said subdivision lot 77 by the 
plaintiffs Stein, and of said subdivision lot 98 by the plaintiffs 
Avignone, as aforesaid, said Covenant and conditions of said Agree¬ 
ment; of June 10, 1897, running with said 525 feet frontage on 
18th Street, as aforesaid, had been construed, actually carried into 
effect, and acquiesced in, by all parties in interest in said land, by 
building the front walls, (to wit, 13 inches wide) of all buildings 
built on said frontage, practically centered on a line seven and one- 
half feet back from the front lines of said lots comprising said 
frontage, so that the front face of the walls of said buildings were 
seven feet back or east of said front lot lines, and none of said 
buildings violated in any respect said covenant and conditions 
running with said land; that said construction of said agreement of 
June 10. 1897, as actually carried into effect, and acquiesced in, as 
aforesaid, has received the judicial approval of this Honorable Court 
bv its Decree of January 28, 1922, passed in Equity Cause No. 
No. 39,304. wherein the plaintiffs Avignone and one other were 
the plaintiffs, and one Alfred Castleman and Rebecca Castleman, 
his wife, were the defendants, and wherein the said plaintiffs 
Avignone, as the owners of said subdivision lot 98, improved by 
premises No. 2429 18th Street, N. \Y.. by said Decree obtained a 
permanent prohibitory and mandatory Injunction against 

8 said Castlemans as the owners of said subdivision lot 98, 
improved by premises No. 2433 18th Street, N. \Y., requiring 

said Castlemans to remove from said subdivision lot 98 erections 
extending westerly beyond said seven feet restriction line, and en¬ 
joining them from future erections in violation of said seven feet 
restriction line; that the erections which were being done on said 
subdivision lot 98 and which were enjoined as aforesaid are similar, 
almost identical, to the erections which are now under course of 
construction by the defendant in this cause on his said subdivision 
lot 76 as will be set forth hereinafter, that a certified copy of said 
Injunction Decree of January 28. 1922. is hereunto attached, marked 
“Plaintiffs’ Exhibit No. 5,” and is hereby prayed to be read and 
taken as a part hereof; that, while an appeals to the Court of Appeals 
of the District of Columbia was noted by said defendants Castleman 
from said Decree of January 28, 1922, said appeal has not yet been 
decided bv said appellate court: that attached hereunto, marked re¬ 
spectively^ “Plaintiffs’ Exhibit No. 6,” and “No. 7,” and “No. 8,” are 
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three photographs, the first two showing the construction that was 
being done by said Castlemans on said subdivision lot 98, for premises 
No. 2938 18th St., and the third being front view of premises 
No. 2929 18th Street; said three photographs showing said conditions 
as existed at the time of said Decree of January 28th, 1922, and 
being the same three photographs that were used as plaintiffs’ 
Exhibits in said Equity Cause No. 39,304, during the taking of 
testimony therein ; and said three photographs showing the similarity 
of attempted construction on said subdivision lot 98 in Equity 
No. 39,304, with the construction now in course of erection 

9 on said subdivision lot 76 in this cause as hereinafter set 
forth. 

9. That the defendant at the present time is having said premises 
No. 2465 18th Street, Northwest, on said subdivision lot 76, re¬ 
modeled for store or business purposes, and is now having con¬ 
structed on said subdivision lot 76. after having removed the old 
front wall of said premises, a new brick front wall, the front or west 
face of which coincides with tin* front line of said lot, and is also 
having constru-ed two new brick side walls extensions westerly of 
the two old brick side walls so as to connect with said new brick front 
wall, the said two new brick side walls thus being brought out for 
a distance of seven feet from the west face of the old brick front wall 
to the front line of said lot; and that the defendant contemplates 
and threatens the erection of a show-window on the first floor level 
with sidewalk projecting three feet beyond said front lot line and 
nine feet long, ami contemplates and threatens the erection of said 
new brick front wall and said two new brick side walls for the en¬ 
tire height of three stories, and contemplates and threatens the con¬ 
struction of a bav-window (miscalled oriel) on the second floor, 
and of a bav-window (miscalled oriel) on the third floor, of said 
premises No. 2465 18th St.. N. \V.. each projecting three feet 
westerly or beyond said front lot line, and each being from angle 
to angle ten feet and six inches long; that one-half of the width of 
said North new brick side wall for its extension westerly or bevond 
said seven feet restriction line is being constructed on plaintiffs 
Stein said subdivision lot 77; that attached hereunto are three 
photographs, marked respectively “Plaintiffs’ Exhibits No. 9’ and 

“No. 10." and “No. 11,’* and arc hereby prayed to be 

10 examined and taken as parts hereof; and which were taken 
at 10.20. 10.30 & 10.40 o’clock. A. M.. on January 27th, 

1925; and which show, respectively, the condition of the construc¬ 
tion aforesaid that is being now and threatened to be done on said 
subdivision lot 76; “No. 9." and “No. 10.“ being, respectively, view 
from south and view from north of said construction, and “No. 11”, 
being front view of said premises No. 2465 18th Street, N. W., and 
said three photographs being similar to the three photographs Ex¬ 
hibits Nos. (5, 7 and 8 aforesaid. 

10. That the architect for the work of remodeling and construc¬ 
tion that is now being done as aforesaid for defendant on said sub¬ 
division lot 76, is an employee of the Building Inspector’s Office of 
said District, and on, to-wit, January 2nd or 3rd, the attorney for 
the plaintiffs informed said architect, in the presence of the Build- 
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ing Inspector of said District, that the plaintiffs, Avignone, ob¬ 
jected to said contemplated remodeling and construction and to the 
application for Building Permit therefor which had been filed with 
said Building Inspector on December 27, 1924, and said attorney 
at said time informed said architect and employee and said Building 
Inspector that, if such Building Permit was issued to the defendant, 
the plaintiffs Avignone would file an equity suit for an injunction 
against such remodeling and construction so far as the same violated 
said Agreement of June 10, 1897, and at the same time informed 
them of the status of said Equity Cause No. 39,304, showing them 
the identical certified copy of the Decree of January 28, 1922, passed 
therein, which is attached hereunto as Exhibit No. 5, and also 
showed them copies of the pleadings, etc., of said Equity 

11 Cause 39,304, and explained by information, plats, etc., that 
said subdivision lot 70 was subject to the same covenant and 

conditions as said subdivision lot 96. as also all lots in said 525 feet 
frontage on said 18th Street, N. \\\; that thereafter a Building Per¬ 
mit No. 6128 was issued to defendant, dated January 3rd, 1925^ 
which is not entitled “Permit to Remodel” or “Permit to Construct”, 
hut which is entitled “Permit to Repair,” and which merely states; 
“This is to Certify that C. Ronnel has permission to lower floor build 
new front show window—min. projections as per plans”, and plain¬ 
tiffs assume that the present remodeling and construction beyond 
the seven feet restriction line of said subdivision lot 76 is being 
done thereunder; that plaintiffs Avignone and their said attorney 
were not aware of the issuance of said Permit until on January 26, 
1925; that when the defendant, about two weeks ago, began the 
work of tearing down the old front wall of said premises No. 2465 
18th Street. N. W.. the plaintiffs assumed that all that was being 
contemplated at the time was that tearing down, in view of the fact 
that on December 27. 1924, the defendant had obtained Building 
Permit No. 2560 “to take down piece by piece the front of building 
located on Lot 76”, which did not grant any permission whatsoever 
to repair, remodel or construct; that about, to-wit, January 22nd 
or 23rd, 1925, the plaintiffs Avignone who up to that time believed 
that the defendant intended, in view of the warning aforesaid given 
to him. to obey the said Agreement of June 10.1897, by staying 
hack of said seven feet restriction line with any remodeling or con¬ 
struction. observed from the appearances of work at said premises 
No. 2465 that the defendant might be intending to violate said 
Agreement, and immediately informed their attorney, who 

12 has since been up to the filing of this Bill of Complaint, en¬ 
gaged in collecting data for. copies of exhibits for, and pre¬ 
paring draft of. this Bill, and obtaining signatures thereto, etc. 
That the defendants Stein, while they observed that the defendant 
was tearing down the old front wall of said premises No. 2467 18th 
Street, N. W., presumably for the purpose of erecting a new front 
wall, were not informed, and were not notified by anyone, and ob¬ 
served no appearance of, defendant’s contemplated and present viola¬ 
tion of said Agreement of June 10, 1897, until late in the day, Sat¬ 
urday. January 26th, 1925, and immediately early Monday morn¬ 
ing, January 26th, 1925, engaged the same attorney who had repre- 
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sen ted, and was representing the plaintiffs Avignone, to protect 
their rights under said Agreement; that immediately the same at¬ 
torney called at the Office of the said Building Inspector and for the 
first time was informed of the issuance of said Building Permit No. 
6128 and immediately informed said architect and employee that 
he (said attorney) was engaged in drafting a Bill of Complaint for 
injunction; that, on said January 26th, 1925, construction on said 
subdivision lot 76, of said new front and two new side walls had 
progressed to a height of about, to-wit, two feet at the close of that 
working day, to-wit, four o’clock, P. M., and no work thereon was 
done from that time until the morning of January 26th, 1925, but 
immediately beginning with the morning of January 26th, 1925, 
following the call of said attorney on said architect and employee as 
aforesaid, the work of erecting said new front wall and said two 
extensions of, or two new side walls, was and is being very rapidly 
rushed, so much so, that work on same was continued all dur- 
13 ing the entire night of January 26th, 1925, and entire A. M. 

of January 27th. 1625, with great haste, without any inter¬ 
ruption whatsoever, so that at 10.20, 10.30 & 10.40 o’clock, A. M., 
on January 27th, 1925, said new front wall and said two new side 
walls, in violation of said Agreement, had been constructed to a 
height of the third story as shown in said three photographs, 
marked, respectively, “Plaintiffs’ Exhibits No. 9”, “No. 10”, and 
“No. 11”, which were taken at 10.40 o’clock, A. M. on January 27th, 
1925, and which are true and accurate photographs of the condi¬ 
tions they purport to show, as set forth hereinbefore; that the de¬ 
fendant. during the night of January 26th, 1925, told the plaintiff, 
Abe Stein, when the latter protested to defendant against said work, 
that this work was “being rushed against an injunction”, which de¬ 
fendant thought would be applied for. 

11. That the erection of said new front wall and new extensions 


of said two side walls, or said two new side walls, and said ne'rc 
show-window, and said two new bav-windows, on said subdivision 
lot 76, for said premises No. 2465 18th Street, N. W., as herein¬ 
before set forth, will immediately andi permanently injure and 
damage irreparably the property of the plaintiffs Avignone described 
hereinbefore, and the business being carried on thereon as afore¬ 


said, and will immediately and permanently injure and damage 
irreparably the property of the plaintiffs Stein described herein¬ 
before, and the business being carried on thereon as aforesaid, and 
are in violation of said Agreement of .Tune 10. 1897, and the 
covenant and conditions thereof running with the land, which said 
actions of the defendant are causing, and will continue to cause. 


great immediate, permanent, and irreparable injury, loss and 
14 damage to the plaintiffs Avignone and to the plaintiffs 
Stein, without any adequate remedy at law for the same. 

Wherefore, the premises considered, the plaintiffs respectfully 
pray of this Honorable Court: 

First. That a United States writ of subpoena may issue against 
the defendant herein, namely, Constantine Ronnell, commanding 
him to appear and answer the exigencies of this Bill of Complaint. 

Second. That the defendant be enjoined pendente lite and per- 
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manently from erecting, or continuing to erect, and from permitting 
others to erect for him, any new front walls and any new side walls, 
or any other erections, constructions, and parts thereof, except bay 
window’s or show windows allowed by the Building Regulations of 
the District of Columbia, within seven feet of the front line on 18th 
Street of subdivision lot 7, in square 2560, in said District. 

Third. That this Honorable Court by its Decree require and com¬ 
mand the defendant to remove from said subdivision lot 76 all 
erections and structures, and parts of same, including new front w r all 
and new* side walls, and new* show’ and bay-window’s, now’ being 
erected, within seven feet of the front line on 18th Street of said 
subdivision lot 76, in Square 2560, in said District; 

Fourth. That Decree be entered by this Honorable Court in favor 
of the plaintiffsc and against the defendant in such sum or sums 
as this Honorable Court may find the plaintiffs respectively entitled 
by reason of the aforesaid acts of said defendant. 

Fifth. That the plaintiffs mav have such other and 
14further relief as the nature of the ease may require and 
tothe Court mav seem fit and proper. 

ABE STEIN. 

ETHEL STEJN. 

NATALE AVIGNONE. 

CORINNE AVIGNONE. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 

District of Columbia, ss : 

We, Natale Avignone, Corinne Avignone, Abe Stein and Ethel 
Stein, plaintiffs in the above-entitled cause, depose and say that 
w T e have read the aforegoing Bill of Complaint subscribed by us, 
and know’ the contents thereof; that the matters and facts therein 
stated of our own knowledge are true, and those stated on informa¬ 
tion and belief w’e believe to be true. 

ABE STIEN 

ETHEL STEIN. 

NATALE AVIGNONE. 

CORINNE AVIGNONE. 

Subscribed and sworn to before me this 27th day of January, 
1925 

(Seal.) M. HARDELL CRANE, 

Notary Public , D. C. 

15 Plaintiffs' Exhibit No. 1 . 

Agreement. 

Recorded June 30, 1899, in Liber 2220, folio 309, of the Land 
Records of the District of Columbia. 

This Agreement made this tenth day of June, 1897, by and be¬ 
tween Mary I. McAllister (widow), party of the first part, John 
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Sherman, Trustee, party of the second part, Catharine C. Dolloway 
and Edward Dolloway here husband party of the third part, Mason 
N. Richardson, Hattie Richardson, Ellen S. Du Bois, Charlotte A. 
Richardson, Charles W. Richardson, and Susie Richardson, parties 
of the fourth part, and Mary B. Mills, party of the fifth part and 
Geoige H. Mills, her husband, o-ners of lots as below, 

Party of the first part, lots 46 and 54, 

Party of the second part, lots, 45, 47, 48, 49, 50, 51, 52 & 53, Mc¬ 
Allister subdivision, 

Party of the third part, owners of lots 31, 32, and 33, Commission¬ 
ers subdivision, 

Party of the fifth part, owner of the North one-half of lot 23, all 
of lots 25 and 26 and the South one-half of lot 27, Commissioners’ 
su 1 division, in Block eight (8) of the Commissioners’ subdivision 
known as Washington Heights in the District of Columbia and re 
corded in Book —, County 6. page 115. February 1st. 1888, and 

Being desirous that a building line shall he established at a certain 


distance lack of the front line of above mentioned lots, agree to the 
following restrictions that is to say, the front of any building erected 
upon the said lots shall conform to a building line (hereby estab¬ 
lished by this agreement) seven and one-half (7 V 2 ) feet from 
16 the front line of said lots upon eighteenth street, that is to 
say the front line of each and every house erected upon any 
of said lots and parts of lots, shall he seven and one-half feet hack 
of the front line of said lots, provided however that nothing in this 
agreement shall prevent the erection of hay windows, steps or other 
projections that are now or hereafter allowed upon streets of Ninety 
(90) feet in width, by the Building Regulations of the District of 
Columbia : such steps and projections to conform in all other respects 
to said regulations; 

Now therefore the said paities hereto for themselves, their heirs, 
executors and administrators, do hereby covenant and agree and 
promise each to the other, his heirs, executors and administrators to 
this agreement. 


Signed, sealed and delivered in the presence of Robert W. Hughes. 

mary i. McAllister, [seal, i 

Party of the First Part. 
JOHN SHERMAN. ' [seal.] 

Trustee, Party of the Second Part. 
CATHARINE C. DOLLOWAY, [seal.] 
EDWARD DOLLOWAY, [seal.1 ’ 

Parties of Third Part. 
MASON N. RICHARDSON. [seal.] 

HATTIE RICHARDSON, [seal.] 

ELLEN S. DUBOIS. |seal.| 

CHARLOTTE A. RICHARDSON, [seal.] 
CHARLES W. RICHARDSON, [seal.] 
SUSIE RICHARDSON, [seai,1 

Parties of the Fourth Part. 
MARY B. MILLS. [seal.] 

GEORGE H. MILLS. [seal.] 
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Signed, sealed and delivered in presence of G. Franklin Jacobus 
as to Mary B. Mills and Geo. H. Mills. 

(Attached are the usual acknovvled-ment clauses in due form, by 
the Notaries Public.) 

17 Plaintiff's Exhibit No. 2. 


Deed. 


Francesca Sorivi 
to 

Natale Avignone et al. 

Recorded July 28, 1920, in Liber 4408, folio 444, of Land Records 
of the District of Columbia. 

This deed. Made this twenty-seventh dav of July, in the year one 
thousand nine hundred and twenty. ! v and between Francesca Sorivi, 
acting herein in relation to her sole and separate estate, of the Dis¬ 
trict of Columbia, party of the first part, and Natale Avignone and 
Corinne Avignone, of the same place, parties of the second part; 

Witnesseth, That in consideration of Ten Dollars, the party of 
the first part do hereby grant unto the parties of the* second part, in 
fee simple, as joint tenants, all that piece or parcel of land, together 
with the improvements, rights, privileges, and appurtenances to the 
same I elonging, situate in the County of Washington, District of 
Columbia, described as follows, towit: Lot Ninety-six (96) in Frank¬ 
lin T. Sanner’s subdivision of part of Block eight (8) “Washington 
Heights’*, as per plat recorded in Liber County No. 19, folio 25, of 
the Records of the Office of the Surveyor of the District of Columbia; 

Subject to the condition that no building shall be erected upon 
said Lot, within 7 1 /) feet of the front line of said lot, on Eighteenth 
Street, and to the provisions as to bay windows, steps and other pro¬ 
jections mentioned in agreement of Mary B. Mills and others, dated 
June 10th, 1897, and recorded in Liber No. 2220, folio 809 of the 
Land Records of the District of Columbia. 

And the said party of the first part covenants that she will 
warrant specially the property hereby conveyed; and that 
18 she will execute such further assurances of said land as may 
be requisite. 

Witness our hands and seal the day and year hereinbefore written. 

FRANCESCA SORIVI. [seal.] 

In presence of 

F. H. RIDGWAY. 

(Attached is the usual Not. Public acknowledgment clause, in due 
form.) 
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Plaintiff’ Exhibit No. 3. 

Deed. 

Luigi Sartori et al. 
to 

Abe Stein et al. 

Recorded September 15, 1919, in Liber 4255, fol. 258, of land 
Records of the District of Col. 

This deed, made this 2nd day of September in the year Nine¬ 
teen hundred and nineteen, by and between Luigi Sartori and 
Mary Esperti Satori, his wife, as joint tenants, of the District of 
Columbia, parties hereto of the first part, and Abe Stein and 
Ethel Stein, his wife, of said District, parties hereto of the second 
part. 

Witnesseth, that the said parties of the first part, for and in 
consideration of the sum of Ten Dollars to them paid by the 
said parties of the second part, do hereby grant and convey unto 
the said parties of the second part, in fee simple, as joint tenants, 
the following described land and premises, with the improvements, 
easements and appurtenances thereunto belonging, situate and 
being in the County of Washington, in the District of Columbia, 
namely: Lot Seventy-seven (77) in Kate C. Dolloway’s Subdivi¬ 
sion of lots in Block Eight (8), “Washington Heights', 
19 as per plat recorded in Liber County No. 14 folio 100 of 

the records of the Office of the Survevor of the District 

«/ 

of Columbia. 

Subject to the condition that no building shall be erected upon 
said lot within seven and one-half (7 1 / 2 ) feet of the front line of 
said lot on Eighteenth Street, and to the provisions as to bay- 
windows. steps and other projections mentioned in Agreement of 
Catharine C. Dollowav and others, dated June 10, 1897, and recorded 
in Liber 2220 folio 309 of the Land Records of said District. 

To have and to hold, the said land and premises with the im¬ 
provements, easements and appurtenances, unto and to the use of 
the parties hereto of the second part, in fee simple, as joint tenants. 

And the said parties hereto of the first part do warrant specially 
the property hereby conveyed, and to execute such further assurances 
of said land as may be requisite. 

In testimonv whereof, on the dav and vear first hereinabove writ- 
«/ % * 

ten. the said parties hereto of the first part have hereunto set their 
hands and seals. 


LUIGI SARTORI. 

MARY ESPERTI SARTORI. 


[seal.] 

[ SEAL.] 
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Signed, sealed and delivered in the presence of 
CHARLES E. MARSH. 


District of Columbia, ss : 

I, Charles E. Marsh, a Notary Public, in and for the District 
aforesaid, do hereby certify that Luigi Sartori and Mary Esperti 
Sartori, his wife, as joint tenants, who are personally well known 
to me to be the persons who executed the aforegoing and annexed 
deed dated September 2nd, A. D. 1919, personally appeared 

20 before me in the District aforesaid, and acknowledged said 
Deed to be their act and deed. 

Given under my hand and official seal, this 2nd day of September, 
A. D., 1919. 

CHARLES E. MARSH, 

Notary Public , D. C. 

Plaintiffs' Exhibit No. 4 
Deed. 

Samuel Rossi et al. 
to 

Constantine Roumel. 

Recorded April 18, 1923, in Liber 4940, fol. 93, of Land Records 
of the District of Columbia. 

This deed, made this 16th day of April, in the year one thousand 
nine hundred and twenty-three, by and between Samuel Rossi, and 
Ann Rossi, his wife, and Ovidio Piani and Emma Piani, his wife, 
of the District of Columbia, parties of the first part, and Constantine 
Roumel, of the same place, party of the second part. 

Witnesseth, that for an- in consideration of the sum of Ten Dol- 
/ars ($10), the said parties of the first part do grant unto the party 
of the second part, in fee simple, the following described land and 
premises, situate in the County of Washington, District of Columbia, 
and known and distinguished as Lot Seventy-six (76) in Catharine 
C. Dolloway’s subdivision of lots in Block Eight (8), in “Washing¬ 
ton Heights”, as per plat recorded in the Surveyor’s Office of the 
District of Columbia, in Liber County 14, folio 100, subject to right 
reserved to Catharine C. Dolloway, her heirs and assigns, to use the 
south wall of building on said lot as a party wall without 

21 charge; subject to the condition that no building shall be 
erected on said lot within 7-1/2 feet of the front line of said 

lot on Eighteenth Street, and to the provisions as to bay windows, 
steps and other projections mentioned in Agreement of Catharine 
C. Dolloway and others, dated June 10, 1897, and recorded in Liber 
2220, folio 309, of the Land Records of the District of Columbia 
together with all and singular the ways, easements, rights, privileges, 
and appurtenances to the same belonging or in anywise appertain¬ 
ing, and all the estate, right, title, interest, and claim, either at law 


14 


N. AVIGNONE ET AL. VS. CONSTANTINE ROUMEL. 


or in equity or otherwise however, of the said parties of the first part 
of, in, to, or out of the said land and premises. 

And the said parties of the first part covenant that they will war¬ 
rant. specially the property hereby conveyed, and that they will 
execute such further assurances of said land as may be requisite or 
necessary. 

Witness their hands and seals the dav and year first hereinbefore 
written. 

SAMUEL ROSSI, [seal.] 

ANNA ROSSI. [seal.] 

OYIDIO PI AN I [seal.] 

EMMA PIANI. [seal.] 

Signed, sealed and delivered in the presence of 
A. II. LAWSON. 


District of Columbia, to wit: 

I, A. II. Lawson, a Notary Public in and for the District of Co¬ 
lumbia. do bercbv certify that Samuel Rossi and Anna Rossi, his 
wife, and Ovidio Piana and Emma Piani, his wife, parties to a cer¬ 
tain Deed bearing date on the 16th day of April, A. D., 1923, and 
hereto annexed, personally appeared before me in said Dis- 
22 triet. the said Samuel Rossi, Anna Rossi, Ovidio Piani, 
Emma Piani being personally well known to me as the per¬ 
sons who executed the said Deed, and acknowledged the same to be 
their act and deed. 

Given under my hand and seal this 16th day of April, A. IX, 1923. 
[notarial seal.] A. H. LAWSON, 

Natan/ Public, D. C. 


Plaintiffs' Exhibit No. 5. 


In the Supreme Court of the District of Columbia. 

Equity. No. 39304. 

Natale Avignone, Corinne Avignone, and Ramona A. Sell- 

hausen, Plaintiffs, 

vs. 

Alfred Castleman and Rebecca Castleman, Defendants. 

Decree. 

Filed Jan. 28, 1922. Morgan H. Beach, Clerk. 

This cause came on to be heard upon final hearing during the 
November and December Terms, 1921, and the same having been 
argued by counsel for the respective parties, and considered by the 
Court, and it appearing to the Court that the erection by the defend¬ 
ants of the existing parts of new side walls of premises No. 2433 18th 
Street, Northwest, on Lot 98, in Block 8, Washington Heights, in 
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the District of Columbia, beyond or west of the line of the 

23 front or west face of the old front or west wall of said premises, 
and the contemplated and threatened erection and completion 

by the defendants on said space of said new side walls with a new 
front, or west wall connecting the said new side walls of said prem¬ 
ises to the height of said premises, and the contemplated and 
threatened erection and completion by the defendants on said space 
of show windows projecting more than three feet beyond or west of 
said line, had been, is, and will be for what has been so done by the 
defendants, and will be for what is so contemplated and threatened 
by the defendants, in violation of the rights of the plaintiffs to have 
said line, namely the line of the front or west face of the old or west 
wall of said premises, respected and maintained as the building line 
of said lot, it is by the Court this 28th day of January, 1922, ad¬ 
judged. ordered and decreed that the Preliminary Injunction issued 
herein on September 8th, 1921, be, and the same is, hereby dissolved 
and in lieu thereof that the defendants, Alfred Castleman and 
Rebecca Castleman, and each of them, be, and they are, hereby per¬ 
manently restrained and enjoined from erecting or continuing to 
erect, and from permitting others to erect for them, on Lot 98, in 
Block 8. Washington Heights, also known as Square 2560, in the 
District of Columbia, any new side walls and new front or west wall, 
or any walls, or any parts or additions to said premises for any dis¬ 
tance whatsoever beyond or west of said line, and from erecting or 
continuing to erect, and from permitting others to erect or continu¬ 
ing to erect for them, on said Lot 98 show windows or any projections 
whatsoever at a greater distance beyond or west of said line than 
such projections are, or would be, allowed under the Building 

24 Regulations of the District of Columbia to project beyond or 
west of the front or west line of said lot; and it is further 

adjudged, ordered and decreed that the defendants, Alfred Castle¬ 
man and Rebecca Castleman, and each of them, be, and they are, 
hereby required and commanded to entirely remove from said Lot 
98 on or before the 15th day of February, 1922, any and all walls, 
structures, and parts of same, built or erected, or which now stand, 
extend project, or exist beyond or west of said building line; and it 
is further adjudged, ordered, and decreed that the defendants, Alfred 
Castleman and Rebecca Castleman, pay the costs of this suit to be 
taxed by the Clerk; and it is further adjudged, ordered, and decreed 
that the matter of the amount of damages which the plaintiffs are en¬ 
titled to recover from said defendants be, and the same is herebv 
referred to the Auditor of this Court to ascertain and determine. 

Bv the Court. 

JENNINGS BAILEY, 

A true copy. Associate Justice. 

• Test: 

MORGAN H. BEACH, 

Clerk 

Bv F. E. CUNNINGHAM, 

[seal. | Asst. Clerk. 

(Here follow diagrams marked pages 25, 26, 27, 28, 29, and 30.) 
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* 


Motion for Injunction Pendente Lite. 

Filed January 27, 1925. 

****** 


Now come the plaintiffs, through their attorney, Arthur A. 
Alexander, and respectfully move this Honorable Court to grant an 
Injunction, pendente lite, herein, in accordance with the allegations 
and prayers of the Bill of Complaint filed herein on January 27, 
1925. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 

Notice. 


To Mr. Constantine Ronnel, 

Defendant: 

Please take notice that I will call the above Motion to the atten¬ 
tion of one of the Justices presiding in Equity Division of the 
Supreme Court of the District of Columbia, on Friday January 
30th, 1925, at ten o’clock A. M., or as soon thereafter as said Motion 
can be heard. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 

Marshal's Return. 

Defendant named Not to be found Jan. 30, 1925. 

E. C. SNYDER, 

U. S. Marshal. 

N. 

32 Affidavits. 

Filed January 29, 1925. 

******* 

Affidavit of Franz H. Ridyway. 

District of Columbia, ss : 

I, Franz H. Ridgway, being on oath duly sworn do depose and 
say that on the afternoon of January 27th, 1925, I accompanied 
Deputy Marshal, Mark P. Friedlander, who had with him for service 
upon the defendant in the above-entitled cause the following papers: 
Subpoena to answer the Bill of Complaint; copy of said Bill of 
Complaint, with exhibits, and copy of Motion for Injunction pen¬ 
dente lite: that said Deputy Marshal and I went to premises #2465 
18th Street, which is being remodeled, and were unable to locate 
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the said defendant, or from the workmen there engaged in re¬ 
modeling said premises, his whereabouts; that we then went to 
premises #1109 7th Street, X. \Y., where it is stated he lives, and 
were told that said defendant was out at the present time and would 
not return until some time perhaps late that evening or night; that, 
on the afternoon of .January 28th, 1925, I accompanied Deputy 
Marshal, Ernest J. Weaver, who had with him for service upon 
said defendant the same above-mentioned papers, to said premises, 
2465 18th Street, N. W., where we were informed by workmen 
engaged in remodeling said building, particularly one man who 
refused to give his name, but who apparently was in charge of said 
work of remodeling that said defendant had left the city and 
that he would not know when said defendant would return to 
the city; that this last mentioned conversation was in the presence 
of Mrs. Ethel Stein, one of the plaintiffs in the above en- 
33 titled cause; that during said conversation I and the Deputy 
Marshal told said man the object of our call, namely that 
said Deputv Marshal wished to serve said defendant with In- 
junction papers in the above entitled cause. 

FRANZ H. RIDGWAY. 


Subscribed 


1925. 


and sworn to before me this 2§th day of January, 

M. IJARDELL CRANE, [seal.] 
Xotary Public D. C. 

Affidavit of Mark P. Fnedlander. 


District of Columbia, To wit : 

I, Mark P. Friedlander, being on oath duly sworn, do depose 
and sav that I am one of the U. S. Deputy Marshals for the Dis¬ 
trict of Columbia; that I have read the aforegoing and annexed 
Affidavit of Franz Id. Ridgway and state that the same is true, 
so far as it relates to me. 

Moreover, I depose and say that on two different occasions on the 
night of January 27, 1925, following my first above-mentioned call, 
at 2465 18th St., N. \V., 1 went again to said premises and was unable 
to locate the said defendant or ascertain his whereabouts; that 
also on the morning of January 28th, 1925, I recalled at said 
premises #2465 18th Street, with the same result,—no one of 
the workmen, or the man apparently having charge of said work 
being done there, would give me any information as to the where¬ 
abouts of said defendant. 

MARK. P. FRIEDLANDER. 


34 Subscribed and sworn to before me this 29" day of Janu¬ 

ary, 1925. 

MORGAN H. BEACH. 

Clerk 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 


2—4350a 
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Affidavit of Ernest J. Weaver. 

District of Columbia, ss: 

I, Ernest 1. Weaver, being on oath duly sworn do depose and say 
that I am one of the Deputy U. S. Marshals for the District of Co¬ 
lumbia; that 1 have read the aforegoing and annexed Affidavit of 
Franz II. Ridgwav, and that the same is true so far as it relates to me. 

ERNEST J. WEAVER. 


Subscribed and sworn to before me this *29" day of January, 1925. 

MORGAN H. BEACH, ‘ 

Clerk, 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 


Temporary Restraining Order. 

Filed January 29, 1925. 

******* 

Upon consideration of the verified original Bill of Complaint and 
of the Exhibits tiled therewith, filed herein on the 27th day of Janu¬ 
ary, 1925, and of the Affidavits on behalf of the plaintiffs filed herein 
on the 29th day of January, 1925, and it appearing to the Court 
therefrom that immediate and irreparable injury and loss will result 
to the plaintiffs herein unless a Temporary Restraining Order 
35 is issued herein against the defendant forthwith without actual 
personal service or notice to the defendant and without a 
hearing theieon, because of the action of the defendant in now erect¬ 
ing, or having erected for him, and continuing to so erect, on sub¬ 
division lot seventy-six (76), Block Eight (8), “Washington 
Heights” now known as Square 2560, improved by premises No. 
2465 18th Street, Northwest, in the District of Columbia, the im¬ 
provements or structures as set forth in said Bill and Exhibits and 
Affidavits within seven (7) feet of the front line on 18th Street, 
Northwest, of said lot, it is by the Court this 29th day of January, 
1925, at 10.40 o’clock A. M., 

Ordered. That the defendant Constantine Ronnell (or Roumel), 
his architect for said improvements or structures, his contractor for 
said improvements and structures, and all workmen thereon, be, and 
he is, and they are, hereby enjoined and restrained until the 9th 
day of Feby., 1925, at 10:00 o'clock A. M., or until counsel can be 
heard on said Feby 9th or an earlier day upon the matter of the 
issuance of a Preliminary Injunction herein, from erecting, and 
from continuing to erect, and from permitting others to erect, on 
said subdivision lot seventy six (76), in Square 2560, improved by 
premises No. 2465 18th Street, Northwest, in the District of Colum¬ 
bia, any new front wall and any new side walls, and parts of same, 
within seven (7) feet of the front line on 18th Street of said lot, and 
any show-window and bay-windows or windows or projections of any 
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kind within four (4) feet of said front line on 18th Street of said 
lot; Provided that a copy of this Order is served forthwith upon the 
defendant; or provided, if said defendant cannot be found 
30 forthwith, that a copy of this Order is served forthwith upon 
said contractor or his foreman at said premises and also an¬ 
other copy of this Order is forthwith posted by the Marshal or his 
Deputy at a front and conspicuous place on said improvements or 
structures; and Provided, that the plaintiffs give and tile security 
herein conditioned upon the payment of such costs and damages as 
may be incurred or suffered by said defendant not exceeding $5,000 
bv reason of having been wrongfullv restrained and enjoined herebv. 

WILLIAM HITZ, 

Justice. 


January *29, 1925, 11 :50 o’clock A. M., posted copy of above Order 
on back sash of first door show-window being erected at premises 
known as No. 2405 18th St., X. \\\, on lot known as No. 76, square 
2500. 

E. C. SNYDER, 

U. S. Marshal. 
W. 


January 29, 1925, 11:55 o’clock A. M., served H. C. Ball Con¬ 
struction Company, by serving a copy of above Order on W. E. C. 
Harne, foreman or supei visor for said Company, at work of remodel¬ 
ing at premises known as No. 2405 18th St., N. W., on lot known 
as No. 70, square 2500. 

E. C. SNYDER, 

U. S. Marshal. 



Within named Constantine Ronnell Not to be found Jan. 29-1925 
at 11.45 A. M. 


E. C. SNYDER, 

U. S. Marshal. 
W. 


Memorandum. 

January 29, 1925.—Injunction Undertaking for $5,000. approved 
and filed. 

37 Order of Continuance. 

Filed Februarv 9, 1925. 

«/ / 

***** * * 

The plaintiffs in the above entitled cause, through their attorney 
of record, having this day in open Court moved the Court to grant 
an Injunction, pendente lite, in continuance of the Temporary Re¬ 
straining Older issued herein on the 29th day of January, 1925, and 
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the defendant in the above entitled cause, through his attorney of 
record, having moved in open Court for a continuance of the hear¬ 
ing on said application, it is by the Court this 9th day of February, 
1925, ordered that said Restraining Order of January 29, 1925, be, 
and the same is, hereby continued in full force and effect until the 
13th day of February, 1925, at 10:00 o’clock A. M., or until such 
further time thereafter as the Court can hear counsel for the re¬ 
spective parties upon such application for said Injunction, pendente 
lite; the attorneys of record for the respective parties having stipu¬ 
lated in open Court that, as this continuance is at the instance of the 
defendant, no damages whatsoever at any time hereafter for any 
time after 10:00 o'clock A. M., this 9th day of February, 1925, are 
to be claimed by the defendant against the plaintiffs or their surety 
on the undertaking filed herein on January 29th, 1925, on account 
of the issuance of said Restraining Order on January 29th, 1925. 

WILLIAM HITZ. 

Justice. 

Consent: 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 

W. GWYXN GARDINER, 

J. WM. TOMLINSON, 

Attorneys for Defendant. 

38 Defendant's Answer to Bill and Rule. 

Filed February 13, 1925. 

* * * * * * * 

Comes now the defendant, Constantine Roumel, and for answer 
to the Bill of Complaint and the restraining order issued in the 
above entitled cause, savs thus: 

1. lie admits the allegations of the first paragraph. 

2. Answering paragraph 2 this defendant states that on June 10, 
1897, certain parties then owning property on 18th Street, North 
West, Washington, District of Columbia, signed an agreement under 
which it was intended that a building restriction line should be¬ 
come operative and in force against certain lots on 18th Street N. 
W., which lots it is believed are correctly described in this para¬ 
graph 2 of the Bill of Complaint in the above entitled cause; and it 
is admitted that Exhibit 1 to plaintiff’s Bill in so far as it goes is a 
correct copy of said intended instrument. 

This defendant further answerng said paragraph says that he has 
no knowledge of the fact, that there was a street car passing said 
property, described in said Exhibit 1, at the time the said paper 
writing was signed, nor has lie any knowledge of the fact that that 
was the principal thoroughfare and he is therefore unable to admit 
or deny the same. 

Further answering said paragraph this defendant states as a fact 
that while Exhibit 1 to plaintiffs’ Bill undertakes to establish a 
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building line that the fact is that the same was never intended by the 
parties to he operative or effective and he is advised that under law 
the same never was operative or effective and is of no opera- 

39 tive or legal effect at this time, because of the fact that the 
consideration for the signing and sealing of said instrument 

was that all of the property owners so signing the same should be 
bound thereby, and that said consideration failed by reason of the 
fact that the said paper writing (Exhibit 1) was not recorded until 
more than two (2) years after the date of the signing of said instru¬ 
ment and on to-wit, the 30th day of June, 1899. and before said in¬ 
strument was recorded, the second party to said agreement to-wit, 
John Sherman, trustee, transferred and conveyed to 3rd parties 
without notice of said restriction, and bv deeds which did not con¬ 
tain said restriction, the property, or certain of the properties, and 
lots, innumerated in said agreement as the property of the said 
“John Sherman, Trustee, party of the second part”, said lots being 

conveved and recorded thus: 

«/ 

“June 23. 1897. John Sherman. Trustee, to Sands, lots 49 and 53 
inclusive,” said instrument being recorded in Liber 2217, Folio 438. 

“John Sherman, Trustee to one Flora,” recorded in January 12, 
1898, in Liber 2293. Folio 87. conveying lot 46. 

Deed from John Sherman. Trustee, recorded March 8, 1901 to one 
Lillian M. Proctor, and recorded in Liber 22541, Folio 402, convey¬ 
ing lot 46. 

These deeds did not contain any recital of the restriction. 

This defendant further advises the Court that another party to the 
instrument (Plaintiffs’ Exhibit No. 1) to-wit, Mary 1. McAllister 
(widow), conveyed on February 12, 1898, after this instrument was 
made but before it was recorded, lot 46 and did not recite in the con¬ 
veyance the attempted restriction sought to be imposed upon these 
lots by the said Mary 1. McAllister, a party to this alleged in- 

40 st rumen t. 

This defendant further advises the Court upon information 
and belief, that thereafter one of the parties to the agreement without 
the knowledge and consent of the others, recorded this instrument 
among the land records of the District of Columbia on June 30, 1899. 

This defendant is advised by counsel that the consideration for the 
alleged agreement and the signing of the same by the several parties 
being by the acts of the parties destroyed, the said instrument itself 
is void and of no lgal effect. 

3. This defendant for answer to paragraph 3 of the original Bill 
states that he is advised that there were certain subdivisions made of 
the lots thereafter, as attempted to be set forth and pleaded in this 
paragraph, but reference is hereby made to the original petition for 
a better description of the same, if the same are believed to be material 
to the action involved in this case and strict proof of the same is de¬ 
manded. 

4. Answering paragraph 4 this defendant is advised that there 
have been a number of conveyances of the property described in this 
original instrument (Plaintiffs’ Exhibit 1) but he is not advised as 
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to the number of said conveyances. He is advised that in the numer¬ 
ous eonvevances of these lots there have been in some instances refer- 
ence made to the agreement (Plaintiffs Exhibit 1) and in others no 
reference has been made and that at this time there are a number of 
pieces of property described in this agreement or of the subdivision 
made out of the original lots upon which houses have been constructed 
out to the building line established by the District authorities 
41 and beyond the building line attempted to be established by 
this instrument (Plaintiffs’ Exhibit 1). 

5. Answering paragraph 5, this defendant says that it is true that 
the plaintiffs, Nat ale Avignone and Corinne Avignone, own property 
described in plaintiffs’ Exhibit 2, or at least the same appears of 
record in their name. 

It is further true that the deed conveying this property of the said 
plaintiffs, Avignone and wife, contained the restriction asset forth in 
said paragrapli. 

This defendant further advises the Court, that the property when 
purchased by the said Avignone and wife was, as far as he is advised 
and informed, in the conditions that it is todav. 


This defendant denies that the said Avignone and wife acquiesced 
in said restriction as contained in the agreement of June 10, 1897, 
but refers the Court to the affidavits attached hereto, marked “De¬ 
fendant’s Exhibit 1” which affidavits show upon their face that the 
said Avignone signed an agreement consenting and agreeing to waive 
and abandon any rights that he and his wife might have in so far 
as it was attempted by said instrument of June 10, 1897, to establish 
a building line other than the building line established bv the au- 
thorities on said street and in front of said property. 

6. Answering paragraph 0 of the original Bill, this defendant says 
that in the deed of conveyance (Plaintiffs’ Exhibit 3) is a correct 
conveyance of said deed to lot 77 in Block 8. “Washington Heights”, 
which deed conveyed property 2467 18th Street X. W., which is tlK 
propertv next door to the property owned by defendant. 

42 This defendant denies that the said Steins acquiesced in 

said restriction as set forth in said paragraph, and states the 
fact to be that the plaintiffs. Steins, entered into an agreement with 
the other property owners covered by the restriction, to waive and 
abandon said alleged restriction, and to cancel and make inoperative 
the said attempted restriction or all rights of restriction that might 
be vested in any of the parties under the agreement of June 10, 1897, 
which said agreement so abandoning and canceling said restriction 
so duly recorded in the land records of the District of Columbia and 
a certified copy of which is hereto attached marked “Defendant’s Ex¬ 
hibit No. 2” which is prayed to he read and considered as a part of 
this answer as fully as if set forth in detail herein. 

This defendant further answering said paragraph 6 states that the 
said Steins, of the plaintiffs in this suit, acquiesced in the construction 
or improvement of this defendant’s property in the manner con¬ 
templated by the plans and specifications for said improvements and 
in the manner in which said improvements have been constructed 
and made as shown by the affidavit attached hereto, marked “De- 
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fendant’s Exhibit No. 3” which is prayed to be read and considered 
as a part of this answer as fully as if set forth in detail herein. 

This defendant further advises the Court that the plaintiffs, Steins, 
not only acquiesced in and consented to said improvements but stood 
by and permitted the said improvements to be constructed up to the 
point when the said building and improvements were more than 
eighty five per cent (85%) completed, before taking any action 
against this defendant although they actually live- next door 

43 and saw said improvements each day and observed the con¬ 
struction and erection of the building and improvements 

many times each day, continuing over a period from the 29th 
of December, 1924, until the day of the filing of this suit and at no 
time did they complain or object to this defendant until the filing 
of this suit. 

Deponent says as to evidence of the fact that the building has been 
more than eighty five per cent (85% ) completed, reference is hereby 
made to a letter to this defendant from his builder showing demand 
for payment which letter is prayed to be read and considered as a 
part hereto as fully as if set forth in detail herein and reference is 
hereby made to the affidavit of the builder which is annexed hereto, 
marked “Defendant’s Exhibit No. 4” which is prayed to be read and 
considered as a part of this answer as fully as if set forth in detail 
herein. 

7. Answering paragraph 7 of the original Bill, this defendant says 
that since the filing of this suit he has been advised by his counsel 
that the deed conveying the property described in said deed (Plain¬ 
tiffs’ Exhibit 4) to him was purported to contain a restriction as to 
building on said lot, but this defendant states as a fact that he pur¬ 
chased said property for a consideration of Thirty One Thousand Five 
Hundred ($31,500) Dollars and that he had no knowledge or in¬ 
formation that there was a restriction in said deed or that there was 
a restriction or any character against said lot which prevented his 
building in the manner contemplated and undertaken by him at 
the time it was purchased by him, nor until after this suit was filed 
and he employed counsel and that he would not have pur- 

44 chased under any circumstances had he known of this restric- 
tion, because when he purchased said property at such a price 

lie realized that lie could not obtain a return on said amount of money 
out of said property unless the same was used for business purposes 
and the building remodeled and improved in the manner in which 
he has undertaken, and in fact, reconstructed and rebuilt the property 
almost to completion. 

This defendant states that he came to this country from Greece 
and that he had no education and little business experience, only such 
business experience as he has acquired in this country in conducting 
a small peanut establishment and that he accepted such deed as was 
given to him, by the party who sold him the property without any 
knowledge or suspicion as to any of the restrictions in said deed. 

This defendant further states that when he looked at said prop¬ 
erty with a view of purchasing it, he saw that the building to the 
south of this building and only two (2) doors away, had been re- 


24 


N. AVIGNOXE ET AL. VS. CONSTAXTINE ROUMEL. 


modeled and brought out in the manner that he sought to remodel 
his building and that he also observed that the building to the north 
of him and only three (3) or four (4) doors above had likewise been 
remodeled and the building extended out to the building line estab¬ 
lished by the District of Columbia, in the same manner as this de¬ 
fendant intends to construct and remodel his building. 

This defendant further advised the Court that the party who sold 
him the property now advises this defendant that he had no knowl¬ 
edge of any restriction in the building line, but believed that 

45 the building line established by the District of Columbia was 
the correct building line and reference is hereby made to the 

affidavit of the party who sold this defendant this property which 
affidavit is hereto annexed as “Defendant's Exhibit No. 5” which is 
prayed to be read and considered and a part of this answer as fully 
as if set forth in detail herein. 

Answering paragraph <3 this defendant denies that prior to the pur¬ 
chases of the plaintiffs in ihis subdivision all of the parties acquiesced 
in the restricted building line as sought to be enforced in this original 
Bill, but states as a fact that even at the time of said purchases many 
of the parties had disregarded said building line. 

In answer to this portion of this paragraph in which it is stated 

that said building restriction line has actually received the Judicial 

approval of this Court by its decree entered in a certain Equity case. 

this defendant is advised by his counsel, that he has examined the 

record in said case carefully, and finds that the things sought to be 

set up in this answer or many of the legal principles sought to be set 

up in this answer were not contained in the answer to said case or the 

testimony offered in defense in said cause. 

* 

This defendant further states that the decree in this case does not 
in anywise affect or restrict the action of the Court in this case. 

This defendant further answering says that since said decree was 
entered the plaintiffs, and all of them, signed a written instrument 
agreeing to waive and abandon the restrictions sought to be 

46 established by the instrument (Plaintiffs’ Exhibit I) and he 
further states that the owners of all of said property, with per¬ 
haps the exception of one property owner, not a party to this suit, 
have stipulated and agreed that said building line on said street in 
said restricted area shall be the building line established by the Dis¬ 
trict of Columbia on said street and none other. 

9. This defendant answering paragraph 9 of said original Bill 
states that he does intend to constiuct and erect a building and to im¬ 
prove his building in accordance with the regulations and building 
restrictions of the District »>f Columbia, all in accordance with his 
intention and purpose when he purchased said property. 

Defendant says that he procured the services of an architect on or 
about the first of December. 1924. and he drew plans and specifica¬ 
tions for the remodeling of said building and he thereafter filed the 
same with the office of the building inspector of the District of Co¬ 
lumbia and in accordance with the laws and regulations of the Dis¬ 
trict of Columbia and thereafter obtained from the Inspector of Build¬ 
ings of the District of Columbia, and the other proper authorities of 


N. AVIGNONE ET AL. VS. CONSTANTINE ROUMEL. 


25 


the District of Columbia, permits and permission to remodel said 
building in the manner intended by this defendant, which permits 
were issued to this defendant on the 29th day of Deeember, 1924, and 
the 3rd day of January, 1925, respectively. 

Deponent states further that he entered into a contract with a 
builder toi construct said building prior to the issuing of said permit 
and that after the permit was issued the said builder and said archi¬ 
tect so employed tore out the front of the said building and improved 
the same by erecting and constructing a new front to said 

47 building in accordance with said plans and specifications and 
in accordance with the law. 

Defendant further advises the Court that he is now advised by his 
architect that the counsel for the plaintiffs in this suit advised with 
him with reference to said contemplated improvements, examined 
the plans and specifications on file in the office of the Inspector of 
Buildings of the District of Columbia and further advised with the 
Inspector of Building- of the District of Columbia and actually knew 
the purpose and intention of this defendant to so remodel and im¬ 
prove his property, before the permit was issued by the Building In¬ 
spector’s office of the District of Columbia all as is shown by the 
affidavit of defendant’s architect attached hereto as ‘'defendant’s Ex¬ 
hibit 6’’ which is prayed to be read and considered as a part of this 
answer as fullv as if set forth in detail herein. 

Defendant advises the Court however that he, the defendant, was 
not advised by his architect as to this interview with plaintiffs’ coun¬ 
sel and that he had no knowledge of any character of the purpose and 
intention of the plaintiffs until the filing of this suit, although as will 
be seen by the defendant’s architect’s exhibit defendant’s address was 
given to plaintiffs’ counsel at the time of this interview. 

Defendant states that it is true that the day before this restraining 
order was issued, he learned that someone was going to stop his work 
and he then requested his builder to work his men that night in order 
to complete the building because he knew that if his work was then 
stopped it would result in irreparable damage to him and per- 

48 haps financial ruin to him. 

10. Answering paragraph 10 of the original Bill this de¬ 
fendant states that the affidavit of his architect being filed as an ex¬ 
hibit to said Bill is referred to as the answer to that portion of the 
paragraph dealing with the controversy had with the architect. 

This defendant in further answer to the allegations of this para¬ 
graph of the Bill states that he began tearing down the front of his 
building the latter part of December, 1924, and continued thereafter 
to tear down said building and to construct the new building with 
full knowledge of all of the plaintiffs to this suit, two of whom live 
next door to said building and the other two and few doors below 
and all of the plaintiffs saw the tearing down of said building from 
its beginning and observed daily the work in progress thereon, and 
thereafter saw and observed daily the construction of the new build- 
ing so being constructed.' 

11. This defendant in answer to the 11th paragraph of the original 
Bill states that it is not true that the construction of his building in 
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the manner contemplated will injure or damage in any manner the 
property of the plaintiffs but on the other hand, this defendant states 
as a fact that the construction of his building as contemplated by him 
will greatly improve the property of the plaintiffs, all as shown by an 
affidavit of a real estate man attached hereto marked “Defendant’s 
Exhibit 7” which is prayed to be read and considered as a part of this 
answer as fully as if set forth in detail herein. 

ft/ 

49 Further answering the original Bill and the rule to show 

cause this defendant states as a fact that at the time of the 
alleged agreement (Plaintiffs' Exhibit l) was made and at the time 
of the recording of the same and for some years thereafter, 18th 
Street extending over the frontage sought to be restricted by said 
agreement (Plaintiffs* Exhibit I) and was a residential street, there 
being no business of any character on said street. 

This defendant states however that at the present time and for 
the last several years this portion of 18th Street so sought to be 
covered by said restriction is occupied almost exclusively for busi¬ 
ness purposes and that there are a great quantity of stores on both 
sides of the street, as well as one public garage and a moving pic¬ 
ture theater on one corner. 

This defendant further states that at the corner of this square 
to-wit, 18th and Columbia Road, all of the residences have been 
remodeled into business properties and .are now used for business 


purposes. 

This defendant further says that the square in question is unde¬ 
sirable at this time for residential purposes but very desirable for 
business purposes and that by reason of the value of said property 
for business purposes it is necessary to remodel the residences for 
business purposes like that owned by this defendant for business 
purposes and to build the same out to the line established by the 
authorities of the District of Columbia as the lawful building line 
on said street and this defendant is advised by his counsel that this 
change in the character of the square would in itself, in law, annul 
the agreement (Plaintiffs’ Exhibit I) even though it was 
.70 found that said agreement was, at the time it was made, 
in lawful force and effect. 

Further answering said Bill and rule to show cause this defend¬ 
ant is advised by his counsel and upon such advice states as a fact 
that the Congress of the United States passed an act entitled “An 
Act to Regulate the Height. Area, and Use of Buildings in the 
District of Columbia, and to Create a Zoning Commission and for 
Other Purposes," which act was approved March 1st 1920. and 
which act among other things provided that the Commission so 
created bv said Zoning Act and within six (6) months thereafter 
and after publishing notice and hearing divide the District of 
Columbia into certain district to be known respectfully as “height 
area and use districts" and shall adapt regulations and height and 
area of the buildings thereafter to be erected and altered therein 
and the purposes for which buildings and premises therein may 
or mav not be used.” 
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This defendant says as a fact that in accordance with the author¬ 
ity vested in the Zoning Commission by said act of Congress public 
hearings were had after notice and within six months' period and 
the district was divided into districts and that this square in 18th 
Street was determined and defined by said Commission as “1st 
Commercial,” and that it is a fact that ever since said date and 
within six months after the passage of said act of Congress at the 
present time said district is an established “1st Commercial Dis¬ 
trict” and determined by said Zoning Commission and as shown 
by the plats maps records and files at the office of the Zoning Com¬ 
mission of the District of Columbia and the permanent ree- 
51 ords of the District of Columbia authorities. 

Further answering said original Bill and rule to show 
cause this defendant states that the said agreement (Plaintiffs’ Ex¬ 
hibit I) does not in anywise undertake to or attempt to restrict or 
affect this defendant since he is a grantee under a deed and he did 
not receive the property from any of the heirs executors or admin¬ 
istrators to the agreement and the agreement in nowise undertakes 
to control or affect or to make operative the terms of said agreement 
except as to the heirs, executors and administrators. 

This defendant further advised the Court that there has been 
no conveyance of said property nor does the title of said property 
passed to said defendant other than in a chain from the owner to 
the grantee and not any of the heirs executors or administrators. 

Having fully answered this defendant prays: 

That the injunction may be dissolved and the suit dismissed 
and that he mav have his costs in this behalf expended. 

CONSTANTINE ROUMEL. 


W. GWYNN GARDINER, 

Atty. for Defendant. 

I, Constants? Roumel, being first duly sworn on oath depose 
and say that I have read the foregoing answer by me subscribed 
and that I know the contents thereof; that the matters and things 
therein conained of my own knowledge are true and those upon 
information and belief 1 believe to be true. 

CONSTANTINE ROUMEL. 

Subscribed and sworn to before me this thirteenth day of Febru¬ 
ary, A. D., 1925. 


[seal.] 


SADIE L. ROBERTS, 

Rotary Public, D. C. 
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52 Defendant's Exhibit No. I. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avignone et ah, Plaintiff-, 

V8. 

Constantine Roumel, Defendant. 

District of Columbia, ss: 

I. Benjamin Meyers, being first duly sworn on oatli depose and 
sav that I am an architect by profession, having practiced my pro¬ 
fession in the District of Columbia since 1892. 

In Julv. 1921. 1 was employed as an architect bv one, Alfred 
Castleman. who was the then owner of premises known as 2433 
18th Street. X. \V.. Washington. D. C., to remodel his property 
at said number by making an interior re-arrangement and a front 
addition thereto, so as to bring tlie front of said property out to 
the building line established by the building inspector’s office of 
the District of Columbia. 

This deponent says that he first filed with the Inspector of Build¬ 
ings of the District of Columbia, a projection plan, that is, plans 
showing the building constructed out to the building line a* estab¬ 
lished by the District Surveyor, which showed the contemplated 
construction of the building out beyond the line which was sought 
to he established as the building line by an alleged agreement dated 
in 1897. 

The application was made to the Building Inspector’s office of 
the District of Columbia, for a permit to construct said building 
in accordance with said contemplated plans and the appli- 

53 cation was duly and promptly accepted and a permit issued 
to the said Alfred Castleman to so construct said building. 

Thereupon application was made for a permit for the construc¬ 
tion of said building, including said projection and the applica¬ 
tion was approved and a permit issued for the remodeling of said 
building and the construction of the addition thereto, projecting 
in the manner as provided for in the application for said extension. 

After the permit for the extension had been granted, but before 
the permit for the erection of the building had been granted this 
deponent accompanied by the said Alfred Castleman. the owner 
of said property. 2133 18th Street, N. W., Washington, D. C., went 
into the store or property owned by one of the plaintiffs in the 
above entitled case, to-wit. Natale Avignone. at which time and 
place this deponent and the said Alfred Castleman advised with 
the said Natale Avignone with reference to the contemplated im¬ 
provement of the property of the said Castleman. 

Thereupon the said Avignone said to this deponent. “If Castle- 
man can come out I am going to come out too. Now will you 
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tell me and show me how far you are coming out with relation 
to my property ?” T took my rule and measured on his side walk, 
showing him how far Castleman was coming out and how far he 
would be out, then he said, “Well, 1 do not want a front such as 
the front you are designing for Castleman, I want my front in 
two show windows instead of one, and like the Velati’s front on 14th 
Street, between F and G. I cannot do this improving now be¬ 
cause I have spent all of the money I can afford now but 

54 in the Spring I think T will be able to do it and will call 
you and talk to you about remodeling mine.” 

There was then a general discussion of the details of the con¬ 
templated improvement to be constructed by Castleman and the 
contemplated construction to be erected by the said Avignone in 
the Spring. 

Thereafter the construction of the Castleman property was be¬ 
gun, to-wit, the 28th of July, 1921, at 2433 18th Street, and when 
partly constructed and on to-wit, the 19th of August, the said 
Avignone, one of the plaintiffs in the above entitled cause, filed a 
proceeding in the Supreme Court of the District of Columbia, to 
enjoin the construction of said work and the said work has not 
yet been completed, due, according to the information furnished 
this deponent, to the fact that the Court enjoined further construc¬ 
tion of said work. 

Deponent says that after said injunction proceeding was instituted 
he and the said Castleman saw the said Avignone in front of the said 
Avignone's home, at which time and place the said Castleman offered 
to the said Avignone, Five Hundred ($500) Dollars, if he, the said 
Avignone, would dismiss the suit and allow him to proceed with 
his building, to which the said Avignone replied, “I cannot do any¬ 
thing. I am in the hands of my attorney. You will have to go and 
see him.” 

Sometime thereafter, the exact date of which this deponent does 
not recall, this deponent, accompanied by the said Alfred Castleman, 
went to the office of the attorneys of the said Avignone, and there¬ 
upon Mr. Ridgway, of counsel for the said Avignone, told the said 
Castleman in the presence of this deponent, that he would 

55 not dismiss the proceeding for less than Three Thousand Five 
Hundred ($3,500) Dollars, and thereupon the deponent ad¬ 
vised the said Avignone’s counsel of the conservation had with the 
said Avignone at his store, set forth in this affidavit, and took the 
position that it was unfair and improper to make such demands 
under the circumstances. 

Further deponent saveth not. 

BENJAMIN F. MEYERS. 

Subscribed and sworn to before me, a Notary Public, in and for 
the District of Columbia, this ninth day of February, A. D. 1924. 
[seal.] . * SADIE E. ROBERTS. 
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In the Supreme Court of the District of Columbia. 

Equity, No. 43588. 

Natale Avignone et al., Plaintiffs, 

V9. 

Constantine Koumel, Defendant. 

Affidavit of Alfred Castleman. 

I. Alfred Castleman, l»ein*»; iirst duly sworn, on oath depose and 
say that 1 am the owner of property at 2433 Eighteenth Street, N. 
\\\. and better described as Lot 98 in Block 8, Washington Heights 
in the District of Columbia. 

That 1 am acquainted with Natale Avignone and Corinne 
Avignone, his wife and that I have known them for several 

56 years past. 

Deponent says that he, in company with B. F. Meyers, an 
architect of Washington, D. went to see the said Natale Avignone 
in his store at 2429 Eighteenth St.. N. W., Washington, D. C., which 
said visit was in July, 1921, at which time this deponent had ob¬ 
tained from the Building Inspector’s office of Washington, D. C., a 
temporary permit or right to extend his, deponent’s building out 
to the line established bv the authorities of the District of Columbia 
as the building line on said Eighteenth Street, N. W., in front of 
said property of deponent and property known as 2429 Eighteenth 
St., N. W., then owned by the said Natale Avignone. 

This permit or right was explained to the said Avignone by 
deponent or the said Meyers and a general discussion was had as to 
the contemplated construction by this deponent of an addition to 
his building by bringing out or extending the front of his building 
to the building line established by the District of Columbia authori¬ 
ties or the regulations, which line was nearer the street than the 
seven and one-half (7y 2 ) foot line sought to he established as the 
building line by a certain alleged agreement bearing date of the 
tenth of June, 1897. 

Deponent says that the said Avignone then advised the said Meyers 
that if the Building Department could give the right to deponent to 
build beyond this attempted line of restriction and out to the line 
designated and determined by the District authorities, that he, 
Avignone, should like to have his property—his store building, re¬ 
modeled and brought out to this line. The said Avignone then 
asked the said Meyers if the said Meyers would show him, the said 
Avignone, just how far this line, established by the District, 

57 went beyond the front of his, Avignone’s building. The 
said Meyers, with rule in hand, measured from the West 

front of the said Avignone’s store to the point where the building 
of the said Castleman would be extended to under the permit then 
issued. The said Meyers also showed the said Avignone just where 
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his store would be extended to if he desired to construct a building 
out to the same point, or the building line established by the District, 
on said Street. After some further discussion, which was in every 
way pleasant, the said Avignone told the said Meyers that he wanted 
to build out to this line and that he wanted the front of his build¬ 
ing with show cases like those then built in “Velati’s Candy Store” 
on Fourteenth Street, N. W., near “G” Street. Said Avignone 
further said that he would have to wait until Spring for this im¬ 
provement for he was then not in financial condition to make the 
necessary expenditures for said improvements. 

He discussed, however, with the said Meyers as to the relative or 
probable cost of this improvement and stated further to the said 
Meyers that he would call on him in the Spring for plans or sketches 
for the purpose of remodeling the building in the manner above 
described. Deponent says further that he is the Defendant named 
in the Decree in Equity #39304, being Exhibit 5 of the Bill of 
Complaint in the above entitled Cause. Deponent says, however, that 
after the Decree was entered against him in this Equity Cause, the 
said Avignone, through his Counsel, offered to dismiss the proceed¬ 
ings against him if the deponent would pay the said Avignone Three 
Thousand Five Hundred Dollars ($3,500.00), which he was unable 
to pay. 

Thereafter deponent says that the property owners in this 
58 neighborhood affected by this alleged restriction offered to pay 
the said Avignone a sum not less than Three Thousand Two 
Hundred Fifty Dollars ($3,250.00) if he, the said Avignone would 
join in a Quit Claim Deed or Instrument to do away with the alleged 
restriction of Seven and one half (7M>) feet, mentioned in the agree¬ 
ment of the Tenth of .lune, 1897, and deponent says he actually paid 
in cash to Plaintiff’s Counsel in this Cause, the sum of Three Hundred 
Dollars ($300.00) on account thereof, which sum he still has and 
retains. But deponent says that after the payment of said sum and 
the agreement of the said parlies, one of the owners within the re¬ 
stricted area declined to sign said agreement and the same was never 
carried out. 

Deponent says that he is advised that in January, 1923 there was 
a contemplated improvement in the neighborhood, that is, in the 
nature of a theatre and that it was necessary at that time to obtain 
the consent of the property owners to waive this restriction and that 
in fact the said Natale Avignone and his wife signed and delivered a 
paper presented to them by one Filippo Baldi, agreeing and consent¬ 
ing to the waivure of said restriction, which said paper is now in the 
possession of Plaintiff ’s Counsel in this Cause, but has never been 
recorded. Thereafter deponent sayeth naught. 

ALFRED CASTLEMAN. 

Sworn to and subscribed before me, a Notary Public in and for the 
District of Columbia, this Ninth day of February, A. D., 1925. 

[seal] ^ SADIE E. ROBERTS, 

Notary Public, D. C. 
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59 Jn the Supreme Court of the District of Columbia 

Equity. No. 43588. 

Natai.e Avignone et al., Plaintiff-, 

vs. 

Constantine Roumel, Defendant. 

Affidavit of Filippo Baldi. 

I, Filippo Baldi, being first duly sworn, on oath depose and say 
that I am a Real Estate Broker engaged in tlie Real Estate business 
in the District of Columbia and residing at 1734 Kenyon Street, 
X. \\\, in said District. Deponent says that in January, 1923 (the 
exact date in January he does not recall), he^ with some associates, 
were interested in the construction of a Moving Picture Theatre in 
the neighborhood of Eighteenth Street and Columbia Road, N. W. 
Deponent says that on investigating the rights and privileges that 
might be obtained by them with reference to the character of build¬ 
ing and other things thought important to them for actually making 
a purchase of land for the enterprise, they discovered this alleged 
building restriction on certain property on Eighteenth Street, N. W., 
and that among the properties involved in the restriction was that 
belonging to Natale Avignone and Corinne Avignone, his wife, being 
property 2429 Eighteenth St., X. W. Deponent says that he per¬ 
sonally went to see the said Natale Avignone and his wife and ex¬ 
plained to them the intended improvement or contemplated improve¬ 
ment and advised them of the desire of those parties interested theiein 
to waive this alleged building restriction which, if valid, affected his 
property and a number of properties to the South of him and asked 
the said Avignone and his wife if they would sign with others for the 
purpose of waiving said restriction. Deponent says that he 
00 advised the said Avignone that he had evidence of the fact 
that all the other persons, owners of property involved in said 
restriction had signed except the said Avignone and his wife and one 
other owner, which statement was a fact and all of the statements 
set forth herein were in fact, facts. Deponent says that the said 
Avignone and his wife consented or agreed and did in fact sign and 
deliver a paper consenting to the waiving of this restriction so far as 
their property was concerned and deponent says that the one other 
person who had not consented to the waivure of said restriction there¬ 
after said that he would in no manner interfere with the construction 
of buildings of any character that would be permitted by the Build¬ 
ing Inspector’s office of the District of Columbia. Deponent further 
savs that thereafter the project undertaken by this deponent and his 
associates for the construction of a theatre, fell through and he had 
no further interest in the matter and gave no further concern to the 
restriction. 


FILIPPO BALDI. 
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Sworn to and subscribed before me, a Notary Public in and for 
the District of Columbia, this Ninth day of February, A. D., 1925. 

SADIE E. ROBERTS, 

[seal] Notary Public, D. C. 

61 Defendant's Exhibit No. 2. 

E. A. G. 

Revocation of Agreement Between Mary /. McAllister, Mary 

B. Mills, et al. 

No. 126. 

Recorded Feb. 3, 1925, at 12: 16 p. m. 

Whereas, on June 10, 1897, by agreement between Mary I. Mc¬ 
Allister, Mary B. Mills, and three other parties, being the then 
respective owners of the North one-half of Lot 23, 24, 25, 26, 
south one-half of lot 27, lots 45 to 54, and lots 31, 32, and 33 in Block 
8, (known for the purposes of taxation and assessment as Square 
2560) “being desirous that a building line shall be established 
at a certain distance back of the front line of above mentioned 
lots, agreed to the following restrictions that is to say, the front 
of any building erected upon the said lots shall conform to a 
building line (hereby established by this agreement) seven and 
one-half (7 V 2 ) feet from the front line of said lots upon eighteenth 
street, that is to say the font line of each and every house erected upon 
any of said lots and parts of lots, shall be seven and one-half 
feet back of the front line of said lots, provided however that nothing 
in this agreement shall prevent erection of bay windows, steps 
or other projections that are now allowed or hereafter allowed upon 
streets of Ninety (90) feet in width, by the Building Regulations 
of the District of Columbia; such steps and projections to con¬ 
form in all respects to said regulations’’; and 

Whereas said Agreement was duly recorded among the Land 
Records of the District of Columbia the 30th day of June 1899, 
in Liber 2220, at folio 309; and 

Whereas it is the wish and desire of the present owners 

62 of the lots in Block No. 8 (now known as Square 2560) 
affected by said building restriction that the same be 

abrogated and made null and void. 

Now, therefore, this agreement witnesseth, that for and in con¬ 
sideration of the premises and of the sum of one 
For Identiff- dollar to each of the parties to this agreement 
cation. Ex. in hand paid by the other, receipt of which is 
#A. Stein hereby acknowledged prior to the signing and en¬ 
sealing of same, the undersigned, as owners in 
fee simple of lots or parts of lots in Block No. 8 (now known as 
Square 2500) in the District of Columbia, do hereby abrogate and 
make null and void, in so far as we, our heirs, executors, adminis- 
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trators and assigns, are concerned, said restrictive covenants con¬ 
tained in Agreement dated the 10th of June, 1897 and recorded 
among the Land Records of the District of Columbia the 30th 
of June, 1899, in Liber 2220, folio 309, it being our intention 
that all of the land in said Square 2560 owned by us shall be 
free and clear of any and all restrictions, easements, interruptions, 
claims and demands whatsoever. 

In witness whereof, we have hereunto set our hands and affixed 
our seals this 26th dav of November, A. D. 1921. 


2453 18 st. 

2443 18 st. 

2455 18 st. 

2439 18 st. 

2413 18 st. 

2449 18 st. 

2327 18 st. 

2423 18 st. 

2415 18 st. 
63 2421 18 st. 

2431 18 st. 

2309 18th. 


ISRAEL ROSENFELD. 
CATHERINE H. BAUER 
JOHN M. FINN 
ETHEL M. FINN 
BESSIE BARR CLARKE 
DAVID SERVATOR 
MARY A. FINCH 
MARY F. DOWNS 
BEN. H. SHEERS 
M. PITTLE 

ABRAHAM GINBERG 
her 

PAULINE X SAIDMAN 
mark 


[seal.] 

[seal.] 

[seal.] 

[seal.] 

SEAL.] 

SEAL.] 

SEAL.] 

SEAL.] 

SEAL.] 

[seal.] 

SEAL.] 

[seal.] 


Witnessed by Samuel Saidman, 2425 18th St. N. W. 



CHAS. A. CARLISLE 

[seal.] 


HERMAN WALKER 

2317 18th St. N. W. 

By JEAXETTE WALKER 

[seal.] 

2309 18th 

AMELIA J. JOACHIM 

[seal.] 

2445 18 

HOWARD E. PRUITT 

[seal.] 

2463 18th. 

(HARRY II. HOLLANDER 

[seal.] 

/IRVING HOLLANDER 

[seal.] 

2461 18 

JULIUS IIERTZBERG 

[seal.] 

2465 18 

EBLE E. STACY 

[seal.] 

2419 18th St. 

MRS. LILLI L. OFFEN- 



BACHER 

[seal.] 

2451 18 st. 

SAM’L KONIGSBERG 

[seal.] 

2405 18 str. 

KATE F. LANNON 

[seal.] 

2311 18 

WONG YOVEN YOON 

[seal.] 

2471 18 

ANTONINO SAMBATANO 

[seal.] 

2447 18th St. 

WILLIAM CflESLEY 

rSEAL.] 

2457-59 18 

W. J. 11 EIDER 

[seal.] 

2437 18 St. N. 

W. GASPARO AMATO 

[seal.] 

2473 18 St. N. 

W W. C. DOWNEY 

[seal.] 

2411 18 St. 

HARRY B. KAUFFMAN 

[seal.] 


EMILY V. KAUFFMAN 
TRUSTEES 

[seal.] 

2407 IS 

A LIME LOVING 

■[seal.] 


ARE STEIN 

[seal.] 

2467 18 

ALICE C. LEE 

[seal.] 
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2475 

18 

MARIE L. CHESLEY 

[seal.] 

2441 

18th 

By B. S. CHESLEY 

[seal.] 



Agent. 


2409 18th 

ELIZABETH GRACE 

[seal] 



By K. A. GRACE, 



A tty.-in-fact. 


2427 

18 

KATHARINE A. GRACE 

[seal] 

2469 

18th 

F. W. MACKENZIE 

[seal] 

2417 

18th 

LILLIE H. COHEN 

[seal] 


District of Columbia, ss: 

I, Harry H. Hollander, a Notary Public in and for the District of 
Columbia, do hereby certify, that Ben H. Sheers and Lillie H. Cohen, 
parties to a certain agreement, dated November 26, 1921, and here¬ 
unto annexed, personally appeared before me in said District, the 
said Ben H. Sheers and Lillie H. Cohen, being personally well known 
to me to be the persons who executed said agreement and acknowl¬ 
edged the same to be their act and deed. 

Given under my hand and Notarial seal this 26th day of Novem¬ 
ber, 1921. 

[notarial seal] HARRY H. HOLLANDER, 

Notary Public, D. C. 

District of Columbia, To wit: 

1, Kathleen W. Noel, a Notary Public, in and for the District of 
Columbia, do hereby certify that Catherine H. Bauer, Antonino 
Savabatero, John M. Finn, William Chesley, Bessie Barr Clarke, 
W. J. Heider, Mary A. Finch, Gasprobra Amato, Mary F. Downs, 
W. C. Downey, M. Pit tie, Alice C. Lee, Abraham Ginberg, Marie L. 
Chesley, Pauline Saidman, Elizabeth Grace, Amelia J. Joachim, 
Katharine Grace, Howard E. Pruitt, David Senator, Harry H. 

Defendant’s Exhibit Stein. H. H. P. 


Hollander, Sam’l Konigsberg, Julius Hertzberg, Abe Stein, 
65 Erie E. Stacy, Israel Rosenfeld, Mrs. Lilli L. Offenbacher, 
Emily V. Kauffman, Katie F. Lanmon, Allie Loving, Wong 
Yoven Yoon, parties to a certain Agreement dated the 26" day of 
Nov. 1921 and hereunto annexed personally appeared before me in 
my said District, the said above named parties, Chas. A. Carlisle, 
F. W. MacKenzie, being personally well known to me to be the 
persons who executed said Agreement and acknowledged the same 
to be their act and deed. 


Given under my hand and notarial seal this 6th day of September, 
1921. 


[notarial seal.] 
C. G, LX 


KATHLEEN W. NOEL, 

Notary Public. 


This is to certify that the foregoing is a true and verified copy of 
the Certificate of Revocation of Agreement—Mary I. McAllister be- 
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tween Mary B. Mills—et al.—and of the whole of said Certificate—as 
filed in this Office the 3 dav of Feb. A. D. 1925. 

In testimony whereof, 1 have hereunto set my hand and affixed 
the seal of this Office this 4 dav of Feb., A. D. 1925. 

[seal.] ‘ ARTHUR G. FROE, 

Recorder of Deeds, D. C. 

66 Defendant's Exhibit No. 3. 

in the Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avigxone et al., Plaintiff-, 

vs. 

Constantine Roumel, Defendant. 

Affidavit of Frank Lazarus. 

I, Frank Lazarus, being first duly sworn, on oath depose and 
say that on December 22, 1924, deponent met Abe Stein, who lives 
at 2467 Eighteenth St., N. \Y., at 2465 Eighteenth Street, N. W., 
which is the property belonging to Constantine Roumel, being im¬ 
proved on said date and being the subject of the controversy in this 
Cause. Deponent says that lie and the said Abe Stein discussed 
the improvements or additions to the property of the said Con¬ 
stantine Roumel, and the benefits and advantages in the appear¬ 
ance of said building as a result of the said improvements. Dur¬ 
ing said conversation the question came up about this alleged build¬ 
ing restriction and as to how it was that the District would permit 
this building to be erected out to the building line established by 
the District and beyond the building line established by an old 
agreement (referring to the agreement of 1897), and further why 
it was the building a few doors to the North of this had recently 
been remodeled and the front portion rebuilt and extended out 
to the building line established by the District and beyond the 
building line established by this agreement of 1897. At that time 
he said Abe Stein advised deponent that he, Stein, had no objec¬ 
tion to this building being brought out beyond the restricted 

67 line and further suggested that in order to avoid any ques¬ 
tion about the matter or any trouble from any other per¬ 
son within the restricted area who might object, that the owner 
of said property who desired the contemplated said improvement 
should have a Builders' Bond so that he would be protected against 
any interference by anyone, as this would overcome any objection 
to the building of the building completion. 

Deponent says that he knew nothing of the rights of the parties 
but thereafter he met the said Constantine Roumel and advised 
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him of the conversation he had with Abe Stein and of the sugges¬ 
tion of Abe Stein that a Bond be obtained and given. 

FRANK LAZARUS. 

Sworn to and Subscribed before me, a Notary Public in and for 
the District of Columbia, this Ninth day of February, A. D., 1925. 
[seal.] SADIE E. ROBERTS, 

Notary Public, D. C. 

Defendant's Exhibit No. 4. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avignone et al., Plaintiff-, 

vs. 

Consta-tine Roumel, Defendant. 

District of Columbia, ss: 

I, Horatio C. Ball, being first duly sworn on oath depose and 
state that I am engaged in the building and construction business 
in the District of Columbia, having my office at 506-8 Dis- 
68 trict National Bank Building. 

That I have been in the building and construction busi¬ 
ness in the District of Columbia since 1914. 

That in December, 1924, I entered into a contract or agreement 
with Consta-tine Roumel to remodel premises known as 2465 18th 
Street, N. W., Washington, District of Columbia. This after plans 
and specifications had been drawn by Albert S. J. Atkinson, an 
architect, in the District of Columbia. 

Applications were thereupon made to the District Building for 
a permit to construct said building in accordance with said plans 
and specifications, which plans ans specifications provided for the 
extension of the building to the building line on 18th Street adopted 
by the building inspector’s office, and in accordance with the zoning 
regulations of the District of Columbia, in so far as they related to 
said street and said property. 

Thereafter and on to-wit, the 29th day of December, 1924, the 
building inspector’s office of the District of Columbia, issued a 
permit to store material on the street in front of said property, 
and on said date, to-wit, the 29th day of December. 1924, the ma¬ 
terial or a part of the material intended to be used in the construc¬ 
tion of said improvements, was placed on the street in front of said 
property, and authority being given under said permit to tear out 
and remove the front of said building. 2465 18th Street N. W., 
the tearing out and removal of said building was begun on said 
date and completed in about three (3) days thereafter. 

Thereafter and on, to-wit, the 3rd day of January. 1926, a build¬ 
ing permit was issued to the said Consta-tine Roumel, under 
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69 which permission was given him by the Building Inspec¬ 
tors office of the District of Columbia, “a permit to con¬ 
struct lower floor, to build new front, lower floor and show win¬ 
dows and repair/’ all as per plans then on file in the Building In¬ 
spector's office in the District of Columbia, which plans provided 
for the erection of the front of said building to a point beyond the 
line sought to he established as the building line, by the alleged 
contract under date of the 10th day of June, 1897, filed as Exhibit 
1 to plaintiff's bill in Equity No. 43588. 

Deponent says that on the 3rd day of January, 1925, he dug 
or caused to be dug, trenches or gutter's for the foundation of this 
building, out to the point where it was contemplated to construct 
the outside wall of said building so to bo constructed, and like¬ 
wise the basement, which comes out to the extreme depth of the 
contemplated construction, was likewise excavated on the said 3rd 
day of January, and the following day, to-wit, January 4, 1925. 

Deponent says that there was no objection made at the District 
Building, to the plans and specifications as submitted by this de¬ 
ponent, nor was there any objection made so far as this deponent 
knows, to the construction of said building out to the point where 
it was intended to erect the same, as shown by said plans and speci¬ 
fications. and the specifications and plans being in every respect 
complete and correct, the permit was issued for same without any 
objection. 

Deponent says that immediately upon the completion of the 
excavation and digging of the trenches required for the founda¬ 
tion and basement of said contemplated building, he proceeded 
with the laying of the foundation at once and the building 

70 of the basement at once, which foundations and basement 
were made of brick with cement footings and the said con¬ 
struction of the said foundations and basement was completed and 
the brick work constructed and the building and improvements 
erected, until, and on, to-wit, about 12 o'clock, January 29, 1925, 
an order of the Court was brought to the building, which accord¬ 
ing to its terms prevented my further operating and constructing 
said building, and I immediately withdrew those employed by 
me and instructed them that no further work was to be done. 

Deponent says that on this, to-wit, the 29th day of January, 1925, 
the building was more than 80% completed, the roof being on 
and there being about 95% of the brick work completed. 

Deponent says that he has no interest in the matter, one way or 
the other, and knows nothing of the controversy except under his 
contract he is required to complete the building or suffer damages 
for failure so to do. 

Further deponent saveth not. 

HORATIO C. BALL. 

Subscribed and sworn to before me. a Notary Public, in and 
for the District of Columbia, this seventh day of February. A. D. 
1925. 

[seal.] 


SADIE E. ROBERTS. 
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71 Telephone Franklin 1695. 

The H. C. Ball Construction Company, 

Builders, 

District National Bank Building, 
Washington, D. C. 


February 6, 1925. 

Mr. C. Rummel, 

1109 7th St. N. W., 

Washington, D. C. 

Dear Sir: 

As 85% of work on building No. 2405, 18th St., N. W., is now 
complete, we would request the balance on second payment of 
$700.00, having received $500 January 24 and $600 January 27, 
1925. 

Very truly yours, 

THE H. C. BALL CONSTRUCTION CO., 

By H. C. BALL. 

WCEH-D. 

72 Defendant's Exhibit No. 5. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avegnone et al., Plaintiffs, 

vs. 

Constantine Roumel, Defendant. 

Affidavit of Samuel Rossi. 

I, Samuel Rossi, being first duly sworn on oath depose and say 
that I am the party grantor to the deed being dated the 16th day of 
April, 1923, conveying lot 76 in Catherine C. Dolloways Subdivision 
of lots in Block 8 of “Washington Heights,’’ to Constantine Roumel. 

This property is known as 2465 18th Street, N. W. Washington, 
District of Columbia. Deponent says that he purchased this prop¬ 
erty from one, Earle E. Stacy, and that he had no knowledge or in¬ 
formation when he purchased said property of any building restric¬ 
tion line, but that he believed that he had a right to construct said 
building out to the building line fixed and determined bv the Dis¬ 
trict Authorities and deponent says that he had no knowledge of any 
other restriction when he purchased said property, during its owner¬ 
ship, or w r hen he sold it. 
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Deponent says that he did not advise the said Constantine Roumel 
of any such restriction in said property because he had no knowl¬ 
edge of any such restriction and so far as he is able so to do he con¬ 
sents and agrees to execute any deed or conveyance necessary and 
proper to convey said property to the said Roumel without the said 
restriction. 

73 Deponent says that he did not examine his deeds when he 
purchased said property nor did he examine the deed that he 

signed conveying said property to the said Constantine Roumel, nor 
would he perhaps have understood the language in the deed with 
reference to the restriction had he read it. 

He relied upon the Title Company drawing and executing the 
deed, as drawn by the title company and presented to him by the 
said title company and he did not intend to recognize in any way 
any building restriction as set forth in said deed. 

SAMUEL ROSSI. 

Subscribed and sworn to before me this eleventh dav of February, 
A D 1923 

[seal.] SADIE E. ROBERTS, 

Notary Public, D. C. 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 43588. 

Natale Avegnone et ab, Plaintiff-, 

vs. 

Constantine Roumel, Defendant. 

Affidavit of Earle E. Stacy. 

I, Earle E. Stacy, being first duly sworn on oath depose and say 
that I am a resident of the District of Columbia and formerly the 
owner of the property known as 2465 18th Street, N. W., Washing- 
ington, D. C., which property is better described as lot 76 in 

74 Catherine C. Holloway’s Subdivision of lots in block 8 in 
“Washington Heights” as per plat recorded in the Surveyor’s 

office of the District of Columbia, in Liber County 14, folio 100. 

Deponent says that he purchased this property in 1913, and that 
sometime after he purchased the property he discovered that there 
was a building restriction line on said lot, but this fact was not, 
known to deponent at the time of the purchase, or he would not 
have purchased it. 

Deponent says that when he was advised that this building re¬ 
striction or a claim was made that there was a building restriction 
on this lot he entered into an agreement with the other property 
owners in said square and all of the property owners in said square, 
except perhaps two (2), contracting and agreeing to eliminate and 
waive this alleged building restriction line and accept in lieu thereof 
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the building line designated by the District Surveyor’s office as the 
property building line on said 18th Street, and relating to this and 
the other properties on 18th Street, which was affected by the alleged 
restriction heretofore referred to. 

Deponent states that he thereafter sold this property to one Samuel 
Rossi, which sale was had on the 16th of April, 1923, and deponent 
says that it was not his intention or purpose to include in the deed 
from deponent to the said Samuel Rossi and others the building re¬ 
striction of 7V2 feet, since at that time it was deponent’s understand¬ 
ing that that building restriction had been waived and abandoned 
by the property owners, including this deponent. 

Deponent says however, that he signed such deed as the 

75 Title Company prepared for the purchaser and he knows 
nothing further or any building restriction or intended build¬ 
ing restriction with reference to said property. 

EARLE E. STACY. 

Subscribed and sworn to before me, a Notary Public, in and for 
the District of Columbia, this tenth dav of February, A. D., 1925. 
[seal.] ^ SADIE E. ROBERTS. 

Defendant’s Exhibit No. 6. 

In the Supreme Court of the District of Columbia, 

Equity. No. 43588. 

Natale Avignone et al., Plaintiffs, 

vs. 

Constantine Roumel, Defendant. 

District of Columbia, ss : 

I. Albert S. J. Atkinson, being first duly sworn on oath depose and 
say that I am an architect by profession and that I was employed 
by Constantine Roumel to draw plans and specifications for the re¬ 
modeling of 2465 18th Street, N. W., Washington, D. C., and for 
an addition to the front of said building, said property being further 
described as lot 76, Square 2560. 

Deponent says that in accordance with said employment, to pre¬ 
pare plans and specifications for the remodeling, which re- 

76 modeling included the construction of an addition thereto 
which brought the front line of said building out to the regu¬ 
lar established building line on said street and beyond that line on 
said street which was sought to be established as the building line by 
some agreement or stipulation made among some of the property 
owners on said street. 

Deponent says that after the plans and specifications had been 
filed with the Building Inspector’s office and before said permit to 
build was issued by said office, Mr. Arthur A. Alexander, counsel 


42 


X. AVIGNONE ET AL. VS. CONSTANTINE ROUMEL. 


for the plaintiff in the above entitled cause, went to the District 
Building and examined the plans and specifications then on file in 
said Building Inspector's office. 

Thereafter and on the following morning, the said Arthur A. 
Alexander, returned to the District Building, at which time he saw 
the Building Inspector, himself, and this deponent, at which time 
there was a discussion between the Building Inspector and the said 
Alexander and this deponent, as to the construction of said build¬ 
ing in accordance with said plans and specifications, whereupon the 
Building Inspector advised the said Alexander that he had nothing 
to do with the controversy since the application and plans provided 
for the construction of the building not beyond the building line 
established on that street and that they did not recognize the at¬ 
tempted change in the building line as provided by the terms of 
some agreement entered into among the parties. 

This deponent at this time inquired of the said Alexander why 
he, on behalf of his client Avignone, should object to this building 
when it was so far from the building of the said Avignone 

77 and further why he should object to this building being 
constructed with the extension, when only a short time ago, 

and within the restricted area, and nearer Avignone, another store 
had been constructed out to the building line as contemplated to be 
done in this case, and in accordance with the established building 
line on that street. 

Deponent further requested of the said Alexander that if he in¬ 
tended doing anything be should do so before the work was begun 
because it would be unfair to the owner of said property after the 
work had begun and after the front of his building had been torn 
out. to interfer- with him. The said Alexander replied that while 
the damage to his client’s property would be less as a result of this 
contemplated improvement than if it was nearer, nevertheless it was 
his purpose to prevent any building within this restricted zone to 
be extended beyond the line which was sought to be established by 
a contract among the parties as the building line. 

Deponent says that nothing further was said to deponent by the 
said Alexander and nothing further was heard from the said Alex¬ 
ander until Monday. January 26th, 1925, when the said Alexander 
called at the office of this deponent and inquired of this deponent 
as to the address of the said Constantine Roumel and at which time 
this deponent advised the said Alexander of the address of the said 
Constantine Roumel. which address was given him as 1109 7th 
Street, N. W., Washington, D. C. 

He said nothing to deponent at this time as to his intention of 
filing a proceeding against the said Constantine Roumel, but 

78 simply remarked that he had observed that the said Roumel 
had gone ahead with bis building and had constructed his 

front. Deponent says that he has no further knowledge of the 
controversy and knows nothing of the rights of the parties, and 
knows nothing of this alleged agreement of restriction in the build¬ 
ing line and proceeded in accordance with the established building 
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line of said street as shown by the plans, records and surveys of the 
District of Columbia. 

Deponent states, however, that when he began the excavating for 
the foundation for said building, and the addition to said building, 
he found that there had already been built, and was in place a brick 
wall extending the full width of said lot and out to the building 
line as established in this street by the District of Columbia. That 
this addition to this building was constructed upon this wall and 
was not extended beyond said wall on the north side. 

Further deponent sayeth not. 

ALBERT S. J. ATKINSON. 


Subscribed and sworn to before me, a Notary Public, in and for 
the District of Columbia, this ninth day of February, A. D., 1925. 
[seal.] SADIE E. ROBERTS. 
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Order of Continuance. 
Filed February 13, 1925. 


It is by the Court this 13th day of February, 1925, Ordered that 
the Temporary Restraining Order heretofore issued herein on the 
29th dav of January, 1925, and the matter of argument on plain¬ 
tiffs’ application for an Injunction, pendente lite, be, and they are 
hereby, continued to Monday, February 16, 1925, at 10:00 A. M.; 
this continuance being at the suggestion of the Court owing to the 
large number of other causes assigned for argument this day. 

WILLIAM HITZ, 

Justice. 


Affidavit of F. II. Ridgway. 


Filed February 16, 1925. 


* * * * * * * 


I, F. II. Ridgway, being on oath duly sworn, do depose and say 
that 1 am a member of of the Bar of the District of Columbia, and 
that I was. and am. one of the attorneys of record for the plaintiffs 
in Equity Cause No. 39.304, entitled Natale Avignone, et al., plain¬ 
tiffs, vs. Alfred Castleman, et ah, defendants, in this Honor- 
80 able Court; that I am familiar with all the pleadings and 
proceedings in said cause, and was present during the taking 
of all the testimony therein and arguments therein; that I have read 
the pleadings, exhibits and affidavits filed in this cause; that I am 
very familiar with the properties embraced in the 525 feet frontage on 
18th Street, in square 2560, covered by the building restriction 
line covenant involved in both of said causes; 

That the facts alleged on page 2 of defendant's Answer in this 
cause, as to certain four Deeds (three from one Sherman and one 
from one McAllister) are not correctly alleged; that the true facts 
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as to said four Deeds being, however, correctly stated on pages 6 and 7 
of the “Statement of Evidence” on appeal in said Equity Cause No. 
39,304, namely: 

That the Deed from said Sherman to one Sands (being the first 
of said four Deeds mentioned in said Answer) was followed in the 
same vear bv a Deed from said Sands to one Pierson, then by Deed 
from said Pierson back to said Sands, and then by Deed from said 
Sands to one Fleming (none of these Deeds containing any refer¬ 
ence to any restrictive building line) ; but the Deed from said Flem¬ 
ing to one Houser recorded January 29, 1904. and the subsequent 
mesne conveyances down from said Houser “all contained the re¬ 
strictive building line covenant of said Agreement” of June 10, 1897 ; 

That the Deed from said McAllister (being the fourth of said four 
Deeds mentioned in said Answer) was to the same said Sherman, 
and was recorded on February 12, 1898, and immediately 

81 thereafter on the same dav there was recorded the Deed from 
said Sherman to one Flora (being the second of said four 

Deeds mentioned in said Answer), and immediately thereafter the 
said Flora re-deeded the property back to said Sherman (none of 
these Deeds containing any reference to anv restrictive building line) ; 
but the Deed from said Sherman to one Trotter (being the third of 
said four Deeds mentioned in said Answer) recorded in Liber 2541, 
folio 402. and being to Trotter, not Proctor, did contain, contrary 
to the erroneous allegation of said Answer, “the said restrictive 
building line covenant of said Agreement,” as also did all the subse¬ 
quent seven mesne conveyances (except one intermediate Deed 
between members of a same family); 

That, while paragraph 4 of said Answer alleges “that at this 
time there are a number of pieces of property described in this 
agreement * * * upon which houses have been constructed 

out to the building line established by the District authorities and 
beyond the building line attempted to be established by this in¬ 
strument.” as a matter of fact the only structures whatsoever in said 
525 feet frontage protected by said building line covenant which 
are built out in violation of the same are: 

the one on subdivision lot 76. 2465 18th St., and the removal 
of which is prayed in this cause; 

the one on subdivision lot 98. 2433 18th St., the removal of 
which was decreed in said Equity Cause No. 39,304; 

and the first story on subdivision lot 74, 2461 18th St., which 
was built after said Final Decree was rendered in said Equity 
Cause No. 39.304, and the removal of which the plaintiffs 

82 in this cause will ask this Court to decree after the affirmance 
of said Decree by the Court of Appeals; 

Further, this affiant states that the three or four buildings men¬ 
tioned in the first paragraph at top of page 7 of said Answer and 
the remodeled residences at the corner of 18th Street and Columbia 
Hoad mentioned on page 11 of said Answer, are all situated North 
of subdivision lot 79. 2471 18th St., the latter being the furtherest 
North properly protected by said building restriction line covenant; 
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Further, this affiant states, contrary to the allegations on page 7 
of said Answer, that, at the time of purchase of said subdivision 
lots 77 and 98 by the respective plaintiffs in this cause, the said 
building line covenant for its entire frontage of 525 feet had not 
been violated by any structure built out beyond it, the only viola¬ 
tions at any time and now being the three instances hereinbefore 
described; 

Further, this affiant states that the allegations in the last part of 
paragraph 7 on page 4, and in the first paragraph on page 8, of said 
Answer, and in the Affidavits of Filippo Baldi, Alfred Castleman 
(being the same Castleman who is the principal defendant in said 
Equity Cause No. 39,304), and Earle E. Stacy, filed herein on be¬ 
half of defendant, are true only in part, being half-truths and 
consequently much more misleading than entire untruths; that 
the true facts in regard to said allegations are that any signing by 
the plaintiffs to do away with or abrogate said building restriction 
line covenant, and any payment or any receipt of any $300.00, 

83 were parts of an attempted compromise of, and parts of 
negotiations to compromise, said Equity Cause No. 39,304, 

and, being such, ought not to have been brought in as an attempted 
defense in this cause; but, since defendant has only brought in 
parts of the truth in regard thereto, as stated hereinbefore, and in 
order to expose the misleading conclusions of those said half-truths, 
it is necessary to now set before the Court the whole truth in re¬ 
gard thereto, namely: 

This affiant states that subsequent to the Final Decree and the 
noting of defendant’s appeal in said Equity Cause No. 39,304, 
counsel for plaintiffs in that cause were approached by counsel for 
defendants in that cause with a view of effecting a possible com¬ 
promise settlement of the same, and said counsel entered into ne¬ 
gotiations looking to such compromise, which continued for some 
time, and finally under Date of October 13, 1922, the said plain¬ 
tiffs Avignone and the said defendants Castleman entered into an 
agreement to compromise said Eq. No. 39,304, on certain terms 
provided for therein, a true copy of said agreement being attached 
hereunto marked “Ridgway Exhibit A,” and being hereby adopted 
by this affiant as part of this Affidavit is hereby prayed to be read 
and taken as part hereof; that, as provided for in said compro¬ 
mise agreement, the said defendants Castleman paid to said plain¬ 
tiffs Avignone the sum of $300.00, and said Eq. No. 39,304 was 
to be settled and compromised if the said defendants Castleman 
within 30 days thereafter paid to said plaintiffs Avignone the fur¬ 
ther sum of $2,850 (said total amount of $3,150 being, in the 
opinion of this affiant, less than one-half of the total dam- 

84 ages at that time sustained by the plaintiffs Avignone), 
and also within said 30 days obtained and recorded in the 

Land Records of the District of Columbia “a Deed or Agreement 
signed and acknowledged by all persons owning or having any 
interest in the 525 feet frontage on the East side of 18th Street 
* * * abrogating and doing away with the building restric- 
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tion line involved in said equity cause,” etc., and this compromise 
agreement providing further that, if the said defendants Castle- 
man failed to make said further payment and to record such abro¬ 
gation, then said sum of $300 was to be “forfeited to, and retained 
by” the said plaintiffs Avignone, and the agreement “to be then 
without force and effect and the same as though it had not been 
entered into;” that within said 30 days the said defendants Cas- 
tleman did obtain signatures of some of the many then owners 
of the properties involved, many moile signatures than merely 
one not being obtained, but did not accordingly obtain the sig¬ 
natures of all of said owners and did not make said further pay¬ 
ment of said $2,850 within said 30 days; that, accordingly, said 
agreements to compromise were at an end and were without any 
force and effect whatsoever; that thereafter the plaintiffs Avignone, 
through their said counsel, in the spirit of an amicable compro¬ 
mise, verbally agreed to renew negotiations to compromise, which 
continued from time to time, and then early in 1923 the said plain¬ 
tiffs Avignone and their said counsel were approached by said 
Philippo Baldi on another possible compromise of said Eq. 39,304, 
somewhat along the lines of the original non-effected compromise, 
and negotiations were entered into, using so far as they went the 
signatures on that old proposed abrogation paper, and some 
85 new additional signatures of property owners were obtained 
bv said Baldi or bv said counsel for said defendants Cas- 

V %/ 

tleman, but all signatures of all property owners were not obtained, 
and none of the signatures were ever acknowledged, and these last 
negotiations continued until sometime in "March, 1923, and then 
finally were abandoned; and then again, from time to time, said 
counsel made tentative suggestions for a compromise, but these 
also finally came to nothing and were abandoned; all of which ex¬ 
plains, in part, the long delay in going ahead with defendants’ 
appeal in said Eq. No. 39.304 in the Court of Appeals; that, ac¬ 
cordingly the paper alleged in defendant’s Answer in this cause 
and in certain of the Affidavits filed herein in his behalf as having 
been signed by the plaintiffs in this cause abrogating said building 
restriction line covenant, as matter of fact and of law, was never 
of anv force and effect, and, as stated in the affidavit herein of said 
Castleman “the same was never canned out,” but was merely nart 
of the negotiations to compromise said Ea. No. 39,304, wMeh 
compromise was never effected, as set forth hereinbefore. That 
this alleged abrogation paper never had any force and effect, and 
was so considered and held by the signatories thereto, is also clearly 
shown by the fact that, notwithstanding that said Earle E. Stacv 
had previouslv signed said paper, in his subseouent Deed dated 
.April 17. 19*23. conveying subdivision lot 70, 2405 18th St., (now 
owned bv defendant RonmeD and recorded in Liber 4940, folio 88. 
to grantees ones Rossi and Piani, he had incorporated in this Deed 
the following covenant: 

80 “subiect to condition that no building shall be erected on 
said lot within 7M> feet of the front line of said lot on 18th 
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Street, and to the provisions as to bay windows, steps and other 
projections mentioned in Agreement of Catharine C. Dolloway and 
others, dated June 10, 1897, and recorded in Liber 2220, folio 309, 
of the Land Records of the District of Columbia 

and then, when said Rossi and Piani conveyed the same property 
to the defendant Roumel, they had incorporated in this Deed the 
same covenant, as is set forth in paragraph 7 of the Bill of Com¬ 
plaint; and, moreover in the Deed of Trust on the same property 
contemporaneously given by said Roumel to secure said Stacy 
$20,000, and recorded in Liber 4940, folio 89, there is the recital 
that the same property “is subject to the condition of record.” 

Further, this affiant states, that the last two paragraphs of the 
affidavit of Benjamin Meyers and the last three paragraphs of the 
affidavit of said Castleman, filed herein on behalf of the defendant, 
are merely incorrectly-stated incidents in the compromise negotia¬ 
tions mentioned hereinbefore; and this affiant admits that he, in 
view of the fact that said Meyers had in his testimony in said Eq. 
No. 39,304, misquoted said Avignone, cautioned the said Avignones 
not to talk to anyone about their case and to say to anyone attempt¬ 
ing to talk to them about it, that the matter was in the hands of 
their attorneys and to go and see these attorneys about it. 

Further, this affiant states, that all the other parts of said Affi¬ 
davits of said Meyers and said Castleman are merely somewhat in¬ 
correct re-statements of what they stated in their affidavits and 
testimony in said Eq. No. 39,304, as appears by reference to the 
“Statement of Evidence” on appeal in said case (pp. 35 to 41, 45 
to 47 as to said Meyers, and pp. 47 to 51 as to said Castle- 
87 man), and which affidavits and testimony was substantially 
denied by the plaintiffs Avignone and their witnesses in 
said cause, as appears by said “Statement of Evidence” (pp. 10, 
26 to 30, 51, 52), and which said Affidavits and testimony were 
not taken by this Court as a sufficient defense to said Final Decree 
in said Eq. No. 39,304. 

Further, this affiant states, that on the 19th day of January, 1925, 
at defendant’s premises No. 2465 18th Street, he personally told 
the foreman or man apparently in charge of the remodeling work 
there, that the plaintiffs intended to bring an injunction suit for 
any violation of the said building line covenant, and at that time 
the brick work out front was only one brick high, just started, 
down in foundation excavation; 

Further, this affiant states that the plaintiffs will suffer imme¬ 
diate, continuous and irreparable injury, damage and loss if the 
defendant Roumel is allowed to continue to violate said building 
restriction line covenant as he proposes to do, and if what has been 
erected by him thus far in violation of the same is not removed 

F. H. RIDGWAY. 

Subscribed and sworn to before me this 16th day of February, 
1925 

[seal ] G. ELMER FLATHER, 

Notary Public, D. C. 
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88 Ridgway Exhibit A. 

This agreement, made in duplicate, this 13th day of October, 1922, 
by and between Natale Avignone and Corinne Avignone, parties of 
the first part, and Alfred Castleman and Rebecca Castleman, parties 
of the second part; 

Witnesseth, that whereas the parties of the first part are plaintiffs, 
and the parties of the second part are the defendants, in Equity Cause 
No. 39,304, entitled Natale Avignone et al., Plaintiffs, vs. Alfred 
Castleman et al., Defendants, in the Supreme Court of the District 
of Columbia, in which cause there was a Decree entered bv the Court 
on the 28th day of January, 1922, in favor of the plaintiffs, and the 
parties of the second part have noted an appeal therefrom to the 
Court of Appeals of the District of Columbia which is now pending; 

And, whereas the parties of the first and second parts desire to 
amicably settle, by way of compromise, said litigation; 

Now, therefore, this agreement witnesseth, that, for and in con¬ 
sideration of the sum of Three Hundred Dollars ($300.00) in hand 
paid to the parties of the first part by the parties of the second part, 
receipt of which is hereby acknowledged, and in further consideration 
of the mutual promises and agreements herein contained, the parties 
of the first part hereby agree to enter in said equity cause (immedi¬ 
ately after the parties of the second part have fully complied with all 
the promises and agreements on their part herein contained) an order 
signed by the plaintiffs to said equity cause entering said equity 
cause settled and satisfied; and, for and in consideration of the prom¬ 
ises and of the mutual promises and agreements herein contained, the 
parties of the second part hereby agree to enter an order in 

89 said 1 equity cause dismissing their said appeal, and to pay to 
the parties of the first part the further sum of two thousand 

eight hundred and fifty dollars ($2,850.00), and to record in the 
Land Records of the District of Columbia a Deed or Agreement 
signed and acknowledged by all persons owning or having any in¬ 
terest in the 525 feet frontage on the East side of 18th Street, North¬ 
west, in Block 8, Washington Heights, in the District of Columbia, 
being all the lots commencing with an including the North 8.33 feet 
of sublot 105 (premises No. 2413 18th St. N. W.,) and extending 
Northerly to and including sublot 79 (premises No. 2471 18th St., 
N. W.,), in said Block 8, abrogating and doing away with the build¬ 
ing restriction line involved in said equity cause and now running 
with said land for said 525 feet frontage; and the parties of the first 
and second parts, for and in consideration of the premises as afore¬ 
said, further agree that all Court costs and expenses in said equity 
cause are to remain as heretofore paid or incurred, without adjust¬ 
ment or reinbursement, by the respective parties, and that all promises 
and agreements herein contained that are to be performed or done 
by th| parties of the second part are to be perfomed or done by the 
parties of the second part within Thirty (30) days from the date 
hereof, otherwise said $300.00 paid by the parties of the second part 
to the parties of the first part, as hereinbefore stated and acknowl- 
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edged, are to be forfeited to, and retained by, the parties of the first 
part, and this agreement is to be then without force and effect and 
the same as though it had not been entered into (except for said 
forfeiture and retention of said $300.00), and the parties are 

90 to proceed in said equity cause. 

In testimony whereof the parties hereto have set their 
hands and seals the dav and year first hereinbefore written. 

NATALE AVIGNONE. [seal] 

CORINNE AVIGNONE. [seal] 

ALFRED CASTLEMAN. [seal] 

REBECCA CASTLEMAN. [seal] 

Signed, sealed, and delivered in the presence of A. A. Alexander 
as to Natale and Corinne Avignone, and of H. W. Hutchinson as to 
Alfred and Rebecca Castleman. 

91 Affidavit of Plaintiff Abe Stein. 

Filed February 16, 1925. 

******* 

I, Abe Stein, being on oath duly sworn, do depose and say that I 
am one of the plaintiffs in the above-entitled cause; that I have this 
day read the affidavit of one Frank Lazarus filed to-day as Exhibit 
#3 attached to the defendant’s Answer in the above entitled cause; 
that from April 1923 up to the present time this affiant and said 
Lazarus have not been on friendly terms; that at one time the said 
Lazarus was a tenant of this affiant, having rented from this affiant 
the entire premises #2467 18th St., N. IV., on a three year lease at 
$125.00 at first and then $135.00 per month, and said Lazarus, at 
the expiration of said lease, remained as a tenant in said premises for 
about a year and finally moved out in April 1923; that said Lazarus 
rented the entire building and occupied himself the first floor store 
and sub-let the two upper stories to sub-tenants, collecting the rent 
from the sub-tenants; that at the time said Lazarus moved out about 
the middle of April, 1923, he had previously promised when he 
moved out the entire building would be vacated by himself and the 
sub-tenants, and when he did move out he left a sub-tenant in one 
of the upper stories and so affiant was informed, had collected rent 
from said tenant beyond said middle of month of April, 1923, and 
said Lazarus never turned over to this affiant the amount of said sub¬ 
rent, in excess of the time of his moving out, and this affiant and 
said Lazarus had words about all this, and this affiant has had nothing 
to do with said Lazarus and has had no conversation with him what¬ 
soever since that time except one day in December, 1924, as herein¬ 
after set forth ; that one day, towards the last part of December, 

92 1924, the exact date not being recalled by this affiant, as this 
affiant left his house and was walking south on 18th Street he 

saw said Lazarus standing in front of the latter’s house, which is a 
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few doors south of this affiant’s house; that as he was passing said 
Lazarus the latter came towards him and started to talk and this 
affiant would not stop but kept on walking, saying to said Lazarus in 
substance that he did not want to talk to him and did not want to have 
anything to do with him, but said Lazarus kept on talking and said 
something in substance about Ronnell was going to remodel his house 
and this affiant said in substance ‘‘I guess it’s all right as I do not 
think he is going to build out”, and said Lazarus said in substance 
“Yes, he is going to build out’’, and that was about all that was said as 
this affiant kept telling Lazarus he did not want to talk to him or have 
anything to do with him; that this affiant did not state to said Lazarus 
that he had no objection to Konnell’s building being built out, and 
that there was not any such conversation about bond and trouble 
from any other person who might object, etc., during the very short 
conversation that occurred as above stated; 

That at the time the said agreement, dated November 26, 1921, 
which is mentioned on pages four and five of defendant’s said An¬ 
swer, was signed, it was signed with the understanding that it was 
not to be used, delivered or recorded unless all parties owning prop¬ 
erty covered by the building restriction line in this case likewise 
signed; that all of the said owners did not sign, and hence said agree¬ 
ment, dated November 26th, 1921, was not duly executed, and, until 
this affiant saw a copy of it attached as Exhibit #2 to defendant’s 
said answer he had heard nothing more about it; that the 
96 recordation in the land records of the District of Columbia on 
February 3rd, 1925, as stated in said copy, was in violation 
of the understanding and agreement and of this affiant’s rights, and 
he does not know bv whom it was recorded. 

This affiant denies that he acquiesced in and consented to defend¬ 
ant’s (Bunnells) violation of said building restriction line as is 
alleged on pages live and ten of the defendant’s said answer; but, 
on the contrary, states the facts in regard thereto are as set forth in 
the verified Bill of Complaint herein. 

That the written instrument mentioned on page eight of defend¬ 
ant’s Answer was attempted as an effort to compromise the equity 
suit #39,304, of Avignone, et al., vs. Castleman, and was not to take 
effect but was to be, and is, null and void and of no effect, unless all 
the owners of property affected by said building restriction line 
signed the same, and that, since all of said owners did not so sign, 
said written instrument never bad any force and effect. 

ABE STEIN. 

Subscribed and sworn to before me this 13th day of February, 
1925. 

M. HARDELL CRANE, [seal.1 
Notary Public, D. C. 
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94 Motion to Strike Out Defendant’s Answer. 

Filed February 16, 1925. 

i/ / 

******* 

Now come tlie plaintiffs, through their attorney of record, and 
respectfully move this Honorable Court to Strike Out the Answer of 
the defendant tiled herein on the 13th day of February, 1925, on 
the ground that the same is insufficient as a defense to the Bill of 
Complaint. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 


Notice. 

Messrs. W. Gwynn Gardiner and J. Wm. Tomlinson, 

Attorneys for Defendant: 

Please take notice that I will call the above Motion to the atten¬ 
tion of Mr. Justice Ilitz, presiding in Equity Court No. 2, at 10:00 
A. M., Monday, February 10, 1925, for argument at same time with 
the argument on plaintiffs’ application for an Injunction, pendente 
lite, which has been continued to that time. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 

Service of copy of above Motion and Notice acknowledged this 
13th day of February; five days’ notice under the Rules of Court 
being hereby waived. 

J. WM. TOMLINSON, 
Attorney for Defendant. 

Order of Continuance, &c. 

Filed February 16, 1925. 

******* 

The matter of plaintiffs’ application for an Injunction pendente 
lite, having been this 16th day of February, 1925, fully 
95 argued by counsel; and plaintiffs’ having withdrawn, with¬ 
out prejudice, their Motion to Strike Out defendant’s Answer; 
and the Court being of opinion that the matter ought to he disposed 
of after taking of testimony and final hearing, and that, pending 
such final hearing, the status of the cause ought to be preserved, it 
is by the Court, this 16th day of February, 1925, Ordered that the 
Temporary Restraining Order heretofore issued herein be, and the 
same is, hereby continued to Monday, February 23, 1925, at 10:00 
A. M., or until further Order of the Court herein; and that, with the 
consent of counsel for all the parties, said Monday February 23, 
1925, be, and the same is, hereby set as the time for taking said testi¬ 
mony on final hearing. 

WILLIAM HITZ. 
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Plaintiffs Motion to Strike Out. 

Filed February 18, 1925. 

******* 

Now come the plaintiffs, through their attorney of record, and re¬ 
spectfully move this Honorable Court To Strike Out the parts of de¬ 
fendant’s Answer and affidavits and exhibits noted below, on the 
grounds that the same are insufficient as defenses to the Bill of Com¬ 
plaint as stated below: 

(а) All of the last parts of paragraph 2 beginning with the last 
three lines on page 1; 

(б) All of the last parts of paragraph G beginning with line 6 on 
page 5, including affidavits of Frank Lazarus and Horatio C. Ball; 

(c) All of the last parts of paragraph 7 beginning with the words 
‘‘but this defendant states as a fact” in the oth line of said paragraph; 

and affidavits of Samuel Rossi and Earle E. Stacy; 

96 ( d) That part of paragraph 8 beginning with the words 

“In answer to his portion” on page 7 down to and including 
the first two lines on page 8. 

(e) That part of paragraph 9 beginning with the words “defend¬ 
ant says he procured” on page 8 down to the words “at the time of 
this interview” on page 9; and affidavit of Albert S. J. Atkinson. 

(/) All of paragraph 10. 

(g) That part of paragraph 11 beginning with the words “all as 
shown” on page 10 down to and including the words “District of 
Columbia authorities” on page 12; and affidavit of Plipippo Baldi. 

(h) That part of paragraph 11 beginning with words “Further 
answering” on page 12 down to and including words “executors or 
administrators” on page 13. 

(i) Affidavits of Benjamin Meyers and Alfred Castleman in so 
far as they purport to relate to alleged conversations with the Plain¬ 
tiff Avignone before the institution of Equity Cause No. 39,304; 
and also in so far as they relate to any conversations or actions being 
parts of negotiations to compromise said Eq. Cause. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 

Messrs. \V. Gwynn Gardiner and J. Win. Tomlinson, 

Attornevs for defendant, Constantine Roumel: 

Please take notice that I will call the hereinbefore annexed Motion 
to Strike to the attention of Mr. Justice Hitz, presiding in Equity 
Division No. 2, of the Supreme Court of the District of Columbia, 
on Monday, February 23, 1925, at 10:00 A. M., immediately before 
proceeding to take any testimony in said cause, or as soon as counsel 
can be heard thereon. 

ARTHUR A. ALEXANDER, 

Attorney for Plaintiffs. 
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Service of copy of above Motion and Notice acknowledged this 
17th day of February, 1925. 

W. GWYNN GARDINER, 

Attorney for Defendant. 
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Order Overruling Plaintiffs' Motion to Strike Out. 
Filed March 2, 1925. 


As of Feb. 26, 1925. 


*.****** 


Upon consideration of the Bill of Complaint and Exhibits and 
defendant’s answer and Exhibits and Affidavits filed therewith, and 
of the plaintiffs’ Motion to Strike Out certain parts of Said Answer 
and .certain of said Affidavits, said Motion having been filed herein 
on February 18, 1925, and having been argued by counsel and 
considered bv the Court this 26th day of February, 1025, it is by 
the Court this 26th day of February, 1925 adjudged, ordered 
and decreed that said Motion be, and the same is, hereby overruled; 
to which action of the Court the plaintiffs object and note excep¬ 
tions as to each part of said Answer and each Affidavit set out in 
their said Motion. 

WILLIAM HITZ, 

Justice. 


Memorandum. 


Witness subpoenas on behalf of plaintiffs issued and served on 
Melvin C. Hazen, J. Franklin Bell, & Maj. Wheeler. 

98 Subpoena Duces Tecum. 

Issued March 3, 1925. 

* * * * * * * 

The President of the United States to John W. Oehman, Building 
Inspector of D. C., Municipal Bldg.: 

You are hereby commanded to appear as witness for the plfts 
before Equity Court, Division No. 2, on the 5th day of March, 1925, 
at 10 o’clock A. M. (and bring with you) all papers in connection 
with the following Building Permits: 

Bldg. Permit No. 1612, issued Feb. 20, 1905, to Harry Wardman, 
to erect bldgs, on Lots 105 and 106, Bl. 8, Wash. Ilts. 

Bldg. Permit for first bldgs, on lots 45 to 54, inch Bl. 8, Wash. 
Hts. 

Bldg. Permit papers for first bldgs, on lots 72 and 73, Bl. 8, Wash. 
Hts. 

Bldg. Permit No. 359 issued Aug. 7, 1905, to Harry H. Hollander 
et ah, to erect two bldgs, on lots 74 and 75. Bl. 8, Wash. Hts. 
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Bldg. Permit No. 1752, issued May 3, 1902, to Kate C. Dolloway, 
to erect four bldgs, on lots 76, 77, 78 and 79, Bl. 8, Wash. Hts. 

Also the Building Regulations of D. C., in force June 10, 1897, 
and June 30, 1899, and in 1902, 1904, and 1905, and during Nov. 
and Dec. 1921, and Jan. 1922, and at present time, in regard to 
projections of buildings beyond the building line, particularly “The 
Schedule,** etc. in regard thereto. 

and not depart the Court without leave. 

Witness the Honorable Walter I. McCoy, Chief Justice of said 
Court, this 3rd dav of March, 1925. 

[seal.] ‘ MORGAN H. BEACH. 

Clerk, 

BvF. S. ROIJRER, 

Asst. Clerk. 


Let the writ issue. 


Fiat. 


WILLIAM IIITZ, 

Justice. 
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Marshals Return. 


Summoned the within named witnesses as follows: Personally 
3/3/25. 

E. C. SNYDER, 

U. S. Marshal. 
W. 

Filed Mar. 5, 1925. 


Order Amending Bill. 
Filed March 9, 1925. 


* * 


* * * 


* * 


The plaintiffs, through their attorney of record, having moved 
orally in open Court during the taking of testimony herein on the 
9th day of March, 1925, for leave to amend their Bill of Complaint 
by changing the spelling of the defendant's last name from “Ron- 
nell” to ‘Roumel”, and the attorney of record for the defendant 
consenting thereto, and it appearing to the satisfaction of the Court 
that “Roumel** is the correct spelling of the defendant’s last name, 
it is by the Court this 9th day of March, 1925, ordered that 
said Bill of Complaint be, and the same is, hereby amended by 
changing the spelling of the last name of the defendant from “Ron- 
nell’’ to “Roumel’*. 

WILLIAM HITZ, 

Justice. 
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Final Decree. 

Filed March 12, 1925. 

★ ****** 

This cause being before the Court for final hearing upon issues 
joined on the pleadings, and the testimony offered by the respective 
parties, and after consideration of the same by the Court, it 

100 is this 12th day of March, A. D., 1925. 

Adjudged, ordered and decreed that. 

1. The Restraining Order heretofore issued in this cause be and 
the same hereby is dissolved. 

2. The Bill of Complaint in this cause be and the same hereby is 
dismissed with costs against the plaintiffs. 

3. The application made orally by the defendant for damages 
against the plaintiffs and their surety undertaken be and the same 
herebv is denied. 

4. The issue of plaintiffs’ claim against the defendant for dam¬ 
ages be and the same hereby is certified to the Law Division of this 
Court for trial; the Bill of Complaint and Answer thereto in respect 
to said claim to stand for and as Declaration and Pleas, respectively. 

Bv the Court, 

WILLIAM HITZ, 

Justice. 

From the above Decree the plaintiffs in open Court this 12th day 
of March, 1925, note an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and the appeal bond for costs is hereby fixed at 
$100.00, or $50.00 cash deposit in Court, in lieu thereof. 

W. HITZ, 

Justice. 

The defendant notes this 12th day of March/25 an appeal and 
in open Court appeals to the Court of Appeals from so much of the 
above decree as denies to defendant damages on restraining order and 
from so much of above decree as certifies this Cause to Circuit Court 
for trial. Bond on appeal is hereby fixed at $100. or $50. deposited 
in Court in lieu thereof. 

By the Court. 

W. H., Justice. 

101 Memorandum. 

March 12, 1925.—$50 deposited by plaintiffs in lieu of Appeal 
Bond. 
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Plaintiff# Assignment of Errors. 

Filed March 30, 1025. 

******* 

The plaintiffs make the following Assignment of Errors to the 
rulings of the Court in the above-entitled cause, on their appeal 
to the Court of Appeals of the District of Columbia: 

The Court erred: 

1. In not striking out, as insufficient defenses to the Bill of Com¬ 
plaint, the parts of defendant’s Answer and affidavits specified in 
plaintiffs’ Motion filed February 13. 1925. 

2. In entering the Order of February 20, 1925, overruling plain¬ 
tiffs’ Motion filed February 18, 1925, to Strike Out the parts of 
defendant's Answer and affidavits specified in said Motion. 

3. In holding affidavits filed on behalf of defendant as being 
parts of the Answer as a defense to the Bill of Complaint. 

4. In holding the Answer to he a sufficient defense to the Bill 
of Complaint. 

5. In not allowing the plaintiffs’ witnesses Itazen. Doyle, Bell, 
Wheeler. Turpin and Ridgwav to state fully how the* plaintiffs’ 

properties and rights are damaged and will be damaged by 

102 defendant’s violation of the building line restriction. 

6. In not allowing the plaintiffs' witnesses Hazen, Doyle, 
Bell, Wheeler, Turpin and Ridgwav, to state fully their reasons 
why the non-enforcement of the building line restriction is a dam¬ 
age to plaintiffs’ properties and to all properties protected by the 
same, and why its enforcement is a benefit and advantage to the 
same properties. 

7. In excluding the testimony of plaintiffs' witnesses Hazen, 
Doyle, Bell, Wheeler, Turpin and Ridgwav offered bv the plaintiffs, 
on the issue raised bv defendant’? Answer, viz, whether or not “this 
change in the character (from residential to business) of the 
square would in itself, in law, annul the agreement." etc. 

8. In overruling plaintiffs' objections to questions asked of the 
witness Doyle on cross-examination, as to whether or not No. 2465 
18th St., X. W., is worth more or less built out to the front lot line 
or built back with the building line restriction, and also asked other 
witnesses. 

9. In overruling plaintiffs’ objections to questions asked the 
plaintiff Xatale Avignone on cross-examination, in regard to his 
alleged conversations with ones Meyers and Castleman in 1921. 

10. In overruling plaintiffs’ objections to questions asked the 
plaintiff Abe Stein on cross-examination and other times during 
the hearing, in regard to paper dated Xovember 26, 1921. 

11. In overruling plaintiffs’ objections to questions asked the 
plaintiff Abe Stein on cross-examination about testifying 

103 in a former equity case. 

12. Tn overruling plaintiffs’ objections to questions asked the 
plaintiff Abe Stein on cross-examination and other times during 
the hearing, about alleged conversation with one Lazarus, 
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13. In allowing the defendant,—after the plaintiffs had rested 
their case and after the defendant had introduced documentary 
evidence and the testimony of four witnesses and had thereafter 
moved and argued a motion to dismiss the plaintiffs’ Bill and case, 
and after the Court had overruled said Motion,—to then introduce 
in evidence further documentary evidence and the testimony of 
22 witnesses. 

14. In admitting in evidence, and in refusing to strike out, the 
testimony of the defendant's witnesses Meyers and Castleman, in 
regard to alleged conversations with the plaintiff Natale Avignone 
in 1921. 

15. In admitting in evidence the testimony of the defendant’s 
witness Castleman, in regard to alleged conversation with the plain¬ 
tiff Abe Stein. 

16. In admitting in evidence the paper dated November 26, 1921. 

17. In admitting in evidence the testimony of the defendant’s 
witness Lazarus, in regard to alleged conversation with the plaintiff 
Abe Stein. 

18. In admitting in evidence the testimony of the defendant’s 
witnesses Hazen, Wheeler, Downey, AVood, Meyers, Lazarus, AA T ard- 
man, Meyers, Bouic and others, and of plaintiffs’ witnesses Doyle 
and Turpin on cross-examination, in regard to the character* va¬ 
cancies, etc., of properties outside of the restricted properties. 

104 19. In admitting in evidence any testimony in regard 

to the restricted properties having been zoned by the Zoning 
Commission of the District of Columbia as a first commercial zone, 
etc. 

20. In admitting any testimony as to change in character of 
restricted properties and adjacent neighborhood from residential 
to business. 

21. In admitting the testimony of defendant’s witnesses Elbert, 
Downey, Meyers, Moorman, the defendant himself, and others, and 
of plaintiffs’ witnesses Doyle and Turpin on cross-examination, in 
regard to properties, which are not protected by the building line 
restriction, projecting beyond the buildings that are protected by 
said restriction or built out to the front lot lines. 

22. In admitting in evidence, and in refusing to strike out, the 
testimony of the defendant’s witnesses Downey, Latimer and Pearl. 

23. In admitting in evidence the testimony of the defendant’s 
witness AVood in regard to his opinion of the object of the restric¬ 
tion and his explanation and reason of the same. 

24. In admitting in evidence the testimony of the defendant’s 
witness Baldi in regard to his opinion of the effect of removing the 
restriction, etc. 

25. In admitting in evidence, and in refusing to strike out, the 
testimony of defendant’s witness Stacy, in regard to his alleged 
lack of knowledge of the restriction and that he did not tell the 
defendant anything about the restriction. 

26. In admitting in evidence the testimony of the defendant’s 
witness Rossi, in regard to his alleged lack of knowledge of 
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105 the restriction, and that he did not tell the defendant any¬ 
thing about the restriction. 

27. In admitting in evidence the testimony of the defendant in 
regard to his alleged lack of knowledge of the restriction. 

28. In not holding that the defendant's alleged lack of knowl¬ 
edge was no defense in the cause. 

29. In holding that the plaintiffs had not the right in equity to 
enforce against the defendant the building line restriction. 

30. In holding that the plaintiffs in equity were estopped from 
enforcing against the defendant the building line restriction. 

31. In holding that the plaintiffs in equity had waived the right 
to enforce against the defendant the building line restriction. 

32. In holding that the plaintiffs in equity were not entitled 
to a mandatory injunction as prayed in the Bill, because the de¬ 
fendant had completed 85% of the structures prayed to be removed. 

33. In holding that the building line restriction was not en- 
forcible in equity because of the change in character of the restricted 
properties from residential to business. 

34. In dissolving the Temporary Restraining Order without con¬ 
tinuing to enjoin the defendant. 

35. On dissolving the Temporary Restraining Order, in not 
decreeing a permanent prohibitory and mandatory Injunction as 
prayed in the Bill. 

36. In not enjoining the defendant from continuing to build 
in violation of the building line restriction. 

106 37. In not requiring the defendant to take down and re¬ 
move all structures built by him in violation of the building 

line restriction. 

38. In not having the question of amount of plaintiffs' damages 
determined by the Equity Court. 

39. In assessing costs against the plaintiffs. 

40 In dismissing plaintiffs’ Bill of Complaint. 

41. In passing the Decree of March 12, 1925. 

ARTHUR A. ALEXANDER, 

Att or n ci/ for Plaint iff 8 ( A ppella n ts ). 

Plaintiffs' Designation of Record. 

Filed March 30, 1925. 

******* 

Now come the plaintiffs and direct the Clerk of Court to include 
in the Transcript of Record on their appeal to the Court of Appeals 
the following papers: 

(1) Bill of Complaint and 11 Exhibits thereto. 

(2) Motion and Notice for Preliminary Injunction, filed Jan¬ 
uary 27. 1925, and Marshal’s Return thereon. 

(3) The three affidavits filed together by plaintiffs on January 
29, 1925. 
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(4) The Temporary Restraining Order of January 29, 1925, 
together with the Marshal’s Return thereon. 

(5) “Memo. Undertaking for $5,000 filed by plaintiffs January 
29, 1925. 

(6) Order of continuance, Feb. 9, 1925. 

(7) Answer of defendant filed February 13, 1925, and exhibits 
and affidavits filed therewith. 

(8) Order of continuance, Feb. 13, 1925. 

107 (9) The two affidavits filed by plaintiffs Feb. 16, 192o, 

including the Exhibit attached to affidavit of Ridgway. 

(10) Motion to strike out defendant’s Answer filed Feb. 16, 1925. 

(11) Order of Feb. 16, 1925. 

(12) Motion to strike out parts of defendant’s Answer, etc., filed 
Feb. 18, 1925. 

(13) Order of Feb. 26, 1925. 

(14) “Memo. Witness subpoenas on behalf of plaintiffs issued 
and served on Melvin C. Hazen, J. Franklin Bell, Maj. Wheeler. 

(15) Copy of the subpoena duces tecum served on Bldg. Inspec¬ 
tor, D. C., issued March 3, 1925. 

(16) Order of March 9, 1925. 

(17) Decree of March 12, 1925, including notations of appeals. 

(18) “Memo. Deposit of $50.00 cash with Clerk of Court made 
by plaintiffs March 12, 1925, in lieu of $100 bond on appeal. 

(19) Plaintiffs’ Assignment of Errors on appeal filed March 30, 
1925. 

(20) This Designation, including acknowledgment of service 
of copies. 


ARTHUR A. ALEXANDER, 
Attorney for Plaintiffs (Appellant-). 


Service of copies of the aforegoing and annexed Plaintiffs’ As¬ 
signment of Errors and Designation for Transcript of Record on 
appeal, acknowledge this 30th day of March, 1925. 

W. GWYNN GARDINER, 
Attorney for Defendant (Appellee). 


108 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 107, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 43588 in Equity, wherein Natale 
Avignone et al. are Plaintiffs and Constantine Ronnell is Defendant, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington in said District, this 
24th day of June 1925. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

rip r> z* 

Bv CHAS. B. COFLIN, 

Ass£. Clerk. 

EW. 

109 Filed Apr. 13, 1925. Morgan H. Beach. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity No. 43,588. 

Natale Avignoxe, Corinxe Avignoxe, Abe Stein, and Ethel 

Stein, Plaintiffs, 

vs. 

Constantine Roumel, Defendant. 

Plaintiffs’ Statement of Evidence on Their Appeal. 

Be it known that the above-entitled cause came on for final hear¬ 
ing before Mr. Justice Hitz. holding Equity Court, Division No. 2, 
of the Supreme Court of the District of Columbia, on Thursday, 
February 26. 1923. (the Court, owing to pendency of another case 
on trial, having been unable to hear this cause on Monday, Febru¬ 
ary 23, 1925, the day it was specially set for hearing); present: 
Arthur A. Alexander, Esq., attorney of record for the plaintiffs, and 
W. Gvwnn Gardiner and J. William Tomlinson, Esqs., attorneys 
of record for the defendant. 

Whereupon, the plaintiffs to maintain the issues on their part 
joined offered the following evidence. 

J. C. Elbert, sworn as a witness on behalf of the plaintiffs, tes¬ 
tified in substance on Direct Examination, that he is a computing 
engineer in the engineering department of the District of Columbia, 
and that he had brought with him the plat known as No. 66 from 
the records of the District (which the plaintiffs introduced in evi¬ 
dence as their Exhibit No. 60), which shows 18th Street south of 
Columbia Road, N. W., in said District, 90 feet wide from the front 
lines of the lots, with double car tracks in the center of the street, 
the roadway 50 feet wide; that the car tracks occupy 15 feet in width, 
leaving 17*2 feet between the car tracks and curb, and that the 
average car of the Capitol Traction Company going along that track 
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overhangs the car track one foot and three inches; that the office 
where he is employed is the branch of the District govern- that 
has to do from time to time with the plats for the widening of road¬ 
ways, and that when a roadway is widened the District gets the 
additional space for the widening from the sidewalk; that, 

110 while he has not testified on behalf of the District in regard 
to the widening of roadbeds, he has testified for the District 

in regard to the width of streets, in accident cases; that in regard 
to widening streets Mr. Hunt of his office has that in charge. 

Mr. Alexander: I thought I was getting the right man down 
here. 

The Court: I think you have. He knows as much about it as 
Mr. Hunt does. 

The Witness, continuing: that he knows, as a matter of fact, the 
usual width of the majority of business streets; that 13th St. is 20 
feet wide; G Street and F Street are 20 feet wide; 14th St. is 20 feet 
wide; that he knows of a case where the District widened the road¬ 
way more one side of the street and has not widened it for the other 
side, on 14th St. in front of the Tivoli Theater, where they widened 
the roadway 10 feet on the east side and left it alone on the west 
side, and after they had widened it 10 feet on the east side, it was 
35 feet from the center of the car tracks to the curb on the east side; 
that he knows of a case where the District started to narrow a side¬ 
walk on a business street, 13th Street between E and New York 
Avenue, and the property owners objected, and as 13th St. was 
finally widened, the sidewalk was left 20 feet wide between F and I 
Streets. 

On cross-examination, the witness stated that he had made for 
counsel for defendant “a map of 18th Street from Columbia Road, 
south,” and that was it (indicating a map). This map was offered 
in evidence by the defendant, and was received in evidence, over 
the objection and exception of plaintiffs on the ground that it 
showed buildings projected out to the front lot lines on lots that 
were not within the area protected by the building line restriction 
involved in this cause, and also that it did not show just where the 
restricted area was on the map, and was inaccurate as it was not 
drawn to scale, and its introduction was not proper on cross-exam¬ 
ination. The witness continuing stated, looking at the map, 

111 that from the map 18th Street from Columbia Road to 
Kalorama Road is 90 feet wide from building line to building 

line, with the roadway 50 feet side and the sidewalk 20 feet wide 
on each side; that what is represented by “these red figures here 
(indicating each side of the street)” are houses. 

“Q. And what does the number beginning on the north of 
Columbia Road, the number 2479, and 803, indicate?” 

The witness was allowed to answer this question, over the objec¬ 
tion and exception of counsel for plaintiff's, on the ground the map 
purported to show that No. 2479 18th St. was built out beyond the 
building line restriction, and that house was north of the restricted 
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area, that any testimony as to houses built out beyond that restric¬ 
tion north of lot 79, premises No. 2471 18th Street, the north line 
of the restricted area, or south of lot 105, premises No. 2413 18th 
Street, the south line of the restricted area, was not material, did not 
constitute any defense in the case. 

“Mr. Alexander: It is understood that my objection applies to 
all testimony alone; that line, without formally objecting and ex¬ 
cepting each time? The Court: Yes, sir, certainly.'’ 

The witness then answered the question, stating that 2479 on here 
(indicating on map) is the number of the house, and 803 is the lot 
on which it stands, and that applies continuing from Columbia Road 
to Kalorama Road. 

On objection of plaintiffs’, “The Court: I understand he is mak¬ 
ing the witness his own witness now. Mr. Gardiner: Yes, vour 
Honor.” 

The witness continuing: that this red line here (indicating the 
red line which seems to run east of the line marked ‘sidewalk’), 
shows the house line of the houses setting back, is the front entrance 
of the houses as now built back on the east side of 18th St. from 
Kalorama Road to Columbia Road,—meaning not the front en¬ 
trances but the front walls. That for Nos. 2479, 2477, 2475, 2473, 
2465, 2461, 2433 and 2403, the red line goes out to the sidewalk, 
those houses are built out to the sidewalk; that on the map 
112 there are some figures, which mean that No. 2471 is 7.1 feet 
from the sidewalk, and that Nos. 2471, 2469 and 2467 are not 
even and range in distance from 6.6 feet to 7.1 feet from the side¬ 
walk; that No. 2465 extends out to the sidewalk, on the north side 
.55 of a foot east, and on the south side .45 of a foot east of the side¬ 
walk ; that No. 2463 is 7.09 feet east of the sidewalk; that No. 2461 
is 3.03 feet east of the sidewalk; that No. 2475 is 6.95 feet east of 
the sidewalk, and Nos. 2461 to 2463 vary from 7.02 to 6.95; that 
from No. 2433, looking north, to No. 2461, the houses have vary¬ 
ing distances to the sidewalk, from 6.95 to 7.02, and that one in the 
middle is even 7 feet; that by east of the sidewalk he means from 
the east edge of the sidewalk, which is the building line of the Dis¬ 
trict; that No. 2433 is built a quarter of an inch over the sidewalk, 
over the building line established by the District; that those houses 
from 2431 to 2307 inclusive vary from 7.02 to 7.73 of a foot, that 
is, the east building line of the buildings is east from the building 
line etsablished bv the District ; that, looking to the extreme south 
of the map, at Kalorama Road, No. 2405 is the Apartment House, 
brought out to the building line established by the District; that, 
looking on the west side of 18th St. the buildings are brought 
out to the line established by the District. (Same objection and ex¬ 
ception by plaintiffs.) That all houses on the west side extend out 
to the building line established by the District, to the edge of the 
sidewalk, and the sidewalks on the east and west sides are the same, 
20 feet wide; that he has no other record of any other building 
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line at the District Building other than the building line which 
he has given as the building line established by the District. 

On cross-examination by plaintiffs’ counsel, the witness stated that 
by the building line established by the District, he means the front 
line of the lots; that “this plat is not drawn to scale”; that he knows 
as matter of fact that the lots for houses Nos. 2465 and 2467 18th 
St. are 18% feet wide; that lot 76 on which No. 2465 stands, 

113 “this lot on which this projection is shown, lot 76, is 18.75 
feet wide,” “but ihe projection of 6.6 feet on there, accord¬ 
ing to this plat, is shown as a greater distance than the 18% feet,” 
that the plat is made that way so you can see it, otherwise it would 
be so narrow you could not see it, that the only purpose he had in 
not drawing the projections to scale was to show them more plainly; 
that the map is drawn to scale as to the lots, but not as to width of 
the street and sidewalks; that “the only thing that is drawn to scale 
on this plat is the widths of the lots.” 

Counsel for plaintiffs renewed his objection to said map, which 
objection was overruled by the Court, with exception. 

On Re-direct Examination by defendant's counsel, the witness 
stated that the front line of the lots is the legally established build¬ 
ing line on 18th Street by the District, in this block there. 

Joseph P. Jones, in response to questions asked by plaintiffs’ coun¬ 
sel, stated that in obedience to a subpuena duces tecum issued Feb. 
21, 1925, on Col. Oehman, the Building Inspector of the District, 
he had brought with him, on behalf of Col. Oehman, all the papers 
that were subpoenaed, being Building Permit papers No. 6128 issued 
January 3, 1925, for the property of Mr. Roumel; whereupon the 
said papers were introduced in evidence by plaintiffs as their Ex¬ 
hibit No. 36. 

Whereupon the said Joseph F. Jones was sworn as a witness on 
behalf of the defendant, and testified in substance: “Q. You have 
produced here some papers in response to a subpoena duces tecum, 
which says ‘Permit issued January 3rd, 1925, No. 6128.’ You 
brought that? A. Yes, sir.” That he believes there were two minor 
permits that were issued prior to this date, and he didn’t bring them 
because he was not asked to bring them, he brought Permit No. 6128, 
he was asked to bring only Permit No. 6128 and he brought that. 

114 Melvin C. Hazen, sworn as a witness on behalf of the plain¬ 
tiffs, testified in substance that he is, and has been for about 

12 years the Surveyor of the District, and before that for about 25 
years was the Assistant Surveyor of the District; that the nature of 
his duties as Surveyor, and also as Assistant Surveyor before that, 
was to have charge of the preparation of maps and plats used by the 
District in proceedings and work for widening streets in the District, 
and establishing building lines on streets in the District, and some 
of the cases have been the making of plats in connection with the 
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establishment of building lines on business streets; that he is very 
familiar, personally, with the neighborhood up there on 18th Street, 
N. W., south of Columbia Road. 

Q. 18th Street is 90 feet wide, with a 50 foot roadway, and side¬ 
walks 20 feet wide on each side, and it is a double car tracks street; 
the car tracks occupy a space of 15 feet, leaving a roadway on each 
side of the car tracks of 17V 2 feet; the average street car overhangs 
the car track for a space of one foot and some inches, leaving the 
space between the east car track and the east curb of 18th Street 
along there a distance of approximately about 16 feet; Nos. 2413 to 
2471 18th Street are built back approximately a distance of about 7 
feet from the front line of the lots. If 18th Street along there is a 
business street and the trend of the neighborhood is more to busi¬ 
ness, I ask you, whether, in your opinion, it is or is not desirable 
that these houses should be required to set back 7 feet from the front 
lot lines? 

The Court sustained defendant’s objection to this question, refus¬ 
ing to allow witness to answer the question, to which ruling the 
plaintiffs objected and excepted, on the ground that the question is 
perti-ent in view of the contention of the defendant in the case as 
set forth in his Answer and as previously contended for and argued 
by defendant in the arguments preliminary to this final hearing, 
defendant’s contention being that there no longer exists any reason 
for the reservation of the building restriction line, the neigh- 
115 borhood having changed from residential to business, so that 
a court of equity should not now enforce it. “Mr. Alexander : 
Do I understand your Honor to rule that I cannot show bv the testi¬ 
mony of this witness, which I now offer to show, that, in his opinion 
as an expert and qualified to answer the question, having dealt with 
the character of cases such as the preparation of plats, the widen¬ 
ing of business streets, the establishment of building lines on busi¬ 
ness streets, that I cannot show by this witness that the preservation 
of this building line restriction is desirable, its enforcement is an 
advantage, and its non-enforcement is a damage to plaintiffs’ prop¬ 
erties, and to all properties in the restricted area.—because I now. in 
view of my exception, offer to prove that by the witness?” “The 
Court: Yes. I will overrule the offer”. To which ruling, the plain¬ 
tiffs objected and excepted on grounds just stated, as also to the 
court’s refusal to allow the witness to answer the question “Q. Mr. 
Hazen, if 18th Street should be widened some time in the future— 
the roadway—from where would the District have to take the space 
for the land to widen it?” Plaintiff’s counsel offered to prove by the 
witness that that ground would have to come from the sidewalk. 

“Q. Mr. Hazen, in your opinion, what would be a good width 
for the side walk on 18th Street along there as a business street?” 

To which question the Court sustained defendant’s objection. 

“Mr. Alexander: Note an objection and exception. I offer to 
prove by this witness that he would testify that at least 20 feet or 
more would be the proper width. 
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I offer to prove further by the witness, in line with my other 
offer, that, if the roadbed of 18th Street was widened ultimately 
by the District, it would have to come off the space here (the side¬ 
walk), and that, if these houses were built out to the front line 
of the lots, and then there was a show window in front of that for 
three feet, it would leave sidewalks that would be too narrow. 

116 I also offer to prove by the witness, but without asking 
him the question, because, in view of your Honor’s prior 

ruling, I think you would overrule this question,—I offer to prove 
by the witness that the resulting sidewalk there would be less than 
20 feet, if these parties would be allowed to build out to the front 
line of the lot, and with show windows projecting still further,— 
would be too narrow as a business street, and would be a disadvant¬ 
age to the property; that it is an advantage to the property at the 
present time that this private building restriction line be preserved, 
for this rea^n, which I also offer to prove by the witness, that 
ultimately the District may establish a building line on the east 
side of 18th street there back of the front lot lines; and, if so, it 
would be desirable that the private building restriction line be 
preserved so that there would not be projections beyond that to be 
removed and paid for by the District bv assessments for benefits 
against the properties along there, if that building line is ultimately 
established by the District. 

Your Honor overrules that, all my offer of testimony on that 
point, and allows me an exception, on the grounds previously stated. 

The Court: Yes. 

Mr. Gardiner: May I make him my witness, since he is here, 
just for a few moments? 

The Court: Yes, but before you do that, T suppose you have 
listened to what Mr. Alexander said? T didn’t know but what you 
might prefer to have the questions asked rather than for Mr. Alex¬ 
ander to take exceptions? 

Mr. Gardiner: No, your Honor. 

The Court. All right (adhering to his former rulings).” 

Whereupon Melvin G. Hazen, having been previously sworn 
as a witness for the plaintiffs, now testified in substance as a witness 
for the defendant, that he is pretty familiar with that neighborhood, 
has known it for many years, has lived in Washington 35 

117 years, and that neighborhood up there in 1898 was a re¬ 
sidential neighborhood exclusively, there was no business 

there, but there may have been some little stores there. 

To the question whether there was anv store in that neigh- 
hood, anywhere, around on Columbia Road, Kalorama Road, or 18th’ 
Street, the plaintiffs objected and excepted, on the ground that 
any testimony as to properties outside of the restricted area being 
business properties or stores, or as to the character of other prop¬ 
erties, and on the ground that testimony in regard to chanve of 
the restricted properties and other properties from residential to 
business, constituted no defense in the case: but the Court o^e^- 
ruled the objection, and allowed an exception with the under- 

5—4350a 
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standing that the objection and exception would continue through 
the hearing to all testimony of that kind, without the plaintiffs 
formally objecting and excepting each time. 

The witness answered that it was a residential section, there may 
have been some little minor stores there, I don’t remember, and 
that residential section continued up to a very few years ago. 

Q. And in the last three years, two years anyhow, there has been 
a very decided change, and all the old inhabitants have moved out 
of this block on 18th Street, haven’t thev? A. There has been a de- 

' V 

cided change there. 

On cro88-€xamination by plaintiff’s counsel, the witness said that 
he could not answer the question whether or not the street car line 
was along there in June, 1897, that he does not know how along the 
car line has been there. 

Harold E. Doyle, sworn as a witness on behalf of plaintiffs, 
testified in substance that he has charge of the Thomas J. Fisher 
Company real estate corporation, and has been engaged in the 
real estate business 32 vears. 

V 

“Mr. Gardiner: We will concede he is qualified. Go right ahead. 

Mr. Alexander: You also concede that Mr. Doyle has testi- 
118 fied in hundreds of cases both for the United States and for 
the District as their expert witness? 

Mr. Gardiner: Yes; many times for me.” 

The Witness, continuing: that he is familiar with the property on 
the east side of 18th Street south of Columbia Road, particularly 
Nos. 2413 to 2471 on 18th Street; that he sold the ground the houses 
stand on : that the sul division was made by Thomas J. Fisher, 
William Forsythe, and Young, before witness’ time, but our office 
has handled practically all of the properties once or twice; that the 
first car line along there was the Rock Creek Railway Company, 
owned by the Chevy Chase Land Company and operated from 7th 
Street to Chevy Chase, it was an underground system from 7th to 
18th streets, and then transferred to trolley at 18th and U; that this 
car line was operating when he went with the Fisher Company in 
in 1893; that from his experience in dealing in real estate in the 
District, his opinion is that, as a general ride business follows on a 
street where a car track has been established and street cars are 
running and operating, more especially on the north and south 
streets; that this opinion applies as to point of time along in June, 
1897, and 1899. that where the car line street is would fix the busi¬ 
ness, where business development is essential; that it has been his 
experience that the establishment of a car track and the operation of 
street cars along a residence street generally tends to bring business 
along that street and change the character of that neighborhood 
from residence to business; the first effect is damaging for residential, 
and then the reaction is business as time goes on; that the change 
from residence to business along there has been quite rapid, for the 
last year it has not been as active as two or three years previous to 
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that; that he has traveled that street at least once a day and it is 
quite narrow for for traffic; that he has frequently traveled that 
street and frequently parked on it, and the automobile traffic along 
there is practically doubled at the present time as compared 

119 with automobile traffic along there in November and Decem¬ 
ber of 1921 and January of 1922; that he is familiar w T ith and 

has seen and observed the house No. 2433 18th Street, on lot 98, 
erected several years ago out in front of the other houses along there, 
and has noticed and observed the house that is being built on lot 76, 
No. 2465 18th street, at the present time out in front of the other 
houses along there; that he does not recall exactly when those houses 
from, 2413 to 2471 18th Street were built, that he remembers when 
they were built, but does not recall the date, twenty to twenty-five 
years ago, but he does not know; that he does not recall when he 
sold the land after it had been subdivided; that he has observed and 
noticed that all these houses, Nos. 2413 to 2471 18th Street, are all 
built apparently back the same distance from the street, except Nos. 
2433, 2461 and 2465, all the other houses are built back apparently 
the same distance from the front line; that some of the houses along 
there are now used for business purposes; that he is part owner of 
three of them, and he is pretty strongly of opinion that they will be 
used for business purposes; that he is part owner of Nos. 2407, 2419 
and 2421. ‘‘Q. All my questions aie directed to, and have been, 

to properties between 2413 and 2471. A. I own 2419 and 2421, 
part owner.” Witness was shown three photographs marked taken 
on November 29, 1921, which are attached to Bill of Complaint as 
Exhibits Nos. 6, 7 and 8, being view from south and view from 
north of No. 2433 18th St., and front view of No. 2429 18th St. and 
was asked whether or not they are true and accurate portrays of the 
conditions there at 2429 and 2433 18th Street, and said that they 
show the appearance of the property as he recollects it. 

Said three photographs were introduced in evidence by plaintiffs 
as their Exhibits Nos. 61, 62 and 63. 

The witness was shown three other photographs which are at¬ 
tached to the Bill of Complaint as Exhibits Nos. 9, 10 and 11, and 
was asked whether or not they portray the conditions that they pur¬ 
port to portray at 2465 18th Street, and answered that he 

120 thinks thev do. 

Said three photographs were introduced in evidence by plaintiffs 
as their Exhibits Nos. 64, 65 and 66. 

To the question that, assuming that 2467 18th Street is back ap¬ 
proximately 6.60 feet from the front line and has been remodeled 
for store purposes, and 2429 18th street back approximately seven 
feet from the front lot line, and has been remodeled for store pur¬ 
poses as to the first floor, and stores are now being conducted in 
those two places, whether or not the building on lot 76, 2465 18th 
Street, by bringing the building out, the two side walls, for a dis¬ 
tance of approximately 7 feet, or 6.6 feet, to approximately the 
front) lot line, and with a new front wall connecting those two two 
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new side extension walls, and with a show window 3 feet in front 
of those, would or would not damage those other two properties, 
the witness answered that the property will be damaged; that the 
north property immediately adjoining the extended property will be 
damaged, he would say, the cost of bringing the adjoining property 
out, remodeling to the new front, plus time; if it could not be brought * 
out, the loss of the advertising feature from the southern view, it 
would lose opproximately a fourth of the value; that by loss of 
advertising from the south he means the projected building obstructs 
the view from the southern approach, as you come up the sidewalk 
north, approaching this property the first point now that you can 
see the doorway of No. 2467 18th Street' is immediately opposite the 
front of that door or the front of the improvement on the adjoining 
lot, the front of the property adjoining the north property; that the 
property south would not he as much damaged, the further removed, 
the less damage: that, on the assumption that 18th street is a busy 
business street, with double car tracks, the witness said in answer to 
the question whether it is a benefit or a disadvantage to the properties 
2429 and 2467 18th street, that all properties from 2413 to 2471 18th 
street he required to stay back as the buildings were originally 
121 constructed, that he thinks it would he a benefit to stay back, 
an immediate benefit, because a large number of improve¬ 
ments, individual extensions, would make the damages greater than 
at present, and it would add to the temporary carrying cost and add 
tremendously to the cost of remodeling and bringing to the new 
front in the future. As time goes on, and it will make, I think, 
from now on, as I have reason to know, more rapid strides than it 
has in the past, and, if the street should be widened- 

The Court struck out of the answer what the witness had reason 
to know. 

The Court, owing to defendant’s objections, refused to allow the 
witness to answer the question, considering his experience in other 
business streets, as to the desirability or non-desirability of preserv¬ 
ing 18th street as a wide street, or whether 18th street should be 
further widened from what it is now, holding (the Court) “My view 
of this is, just as it was of Mr. Hazen’s testimony, that it is a col¬ 
lateral inquiry, and that these individual property owners should 
not have their rights determined on such testimonv.” To which 
ruling of the Court, the plaintiffs objected and excepted, on the 
grounds previously stated in referenee to the ruling relative to offered 
testimony of the witness Hazen; and plaintiffs’ counsel stating: “The 
reason I have tried to bring that testimony out from the witness is 
in view of the argument that was made by the defendant in this case, 
and his Answer in this case, and the contention there made is this: 
that this building line covenant was established originally for this 
section as a residence seetion, and that it having changed to a busi¬ 
ness section, the reason for it no longer exists, and therefore it should 
not be enforced by the courts. 1 offer to prove by the answer to that 
question and other questions of the witness that it is just as desirable 
and advantageous to the property owners protected by that restric- 
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tion that it preserved, notwithstanding the fact that it is now busi¬ 
ness property; in fact, I offer to prove by the witness that it 

122 is more advantageous that that building line should be pre¬ 
served even if it is business property’’. The Court adhered 

to the ruling that the witness could not testify as to possible future 
widening of the street as one of the reasons why the restriction 
should he preserved, to which ruling, the plaintiffs renewed their 
objection and exception on the grounds previously stated. 

• The witness continuing: that, in his opinion, the building restric¬ 
tion line as carried into effect by building the houses approximately 
7 feet back from the front line of the lots, and assuming that it is all 
to be used for business purposes and not residential, ought to be pre¬ 
served from the standpoint of advantage to the owners of the prop¬ 
erty, particularly properties Nos. 2429 and 2465 18th Street, that it 
is undoubtedly to the advantage of the property owners to retain 
the set-hack of 7 feet for the permanent and best value of the sec¬ 
tion for business development. 

Plaintiffs’ counsel offered “to prove by the testimony of this wit¬ 
ness the same testimony 1 was going to bring out from Mr. Hazen. 
For the sake of economy of time, I will not repeat that offer in 
words now, but it is the same offer to prove by this witness what I 
attempted to prove by the District Surveyor, as to the possibility in 
the future of the building line being established by the District 
along there, the roadway being widened, and, therefore, that being 
a reason, an additional reason, why the building line restriction 
should be preserved now;” and the Court, adhering to the former 
ruling, allowed plaintiffs an exception on the same grounds. 

On cross-examination, the witness stated that the walls of No. 
2483 18th St. are built out. 

“Q. And on the other side of the street all of the houses are built 

out to the sidewalk, are they not?” (Plaintiffs’ continuing objection 

and exception as stated before). That on the west side lie thinks 

thev all come out to the sidewalk line. 

%/ 

“Q. Is this property, 2433, if completed and built out to 

123 the sidewalk, worth more or less than if it had been the 
same—if it had the same improvements and was hack 7*/2 

feet from the sidewalk, for business purposes? 

Mr. Alexander: I object to that. The question as to whether that 
particular property is worth more or not is no defense in this case, 
and is not pertinent testimony in this case as a defense to a viola¬ 
tion by parties of plaintiffs’ right to have this building line ob¬ 
served. 

The Court: Objection overruled. Note an exception. 

Q. Will you answer the question, please? A. This individual 
property brought out without the rest of them, with the rest of them 
back? 

Q. Mv question was whether that property is worth more or less 
if built out than if it, with the same improvements, was back 7 y 2 
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feet? Is it worth more or less for business purposes, store pur¬ 
poses? A. As an individual property standing out, with the rest 
of them all back? 

Q. Yes. I am asking you about the property as it stands and is 
shown on this map. A. Individually, with the rest of them back, 
it has advantages for advertising facilities north and south that the 
others do not enjoy. 

Q. Is it worth more or less? A. In that condition I would say 
undoubtedly more. 

Q. How much more? A. Taking added value by reason of sub¬ 
traction from those in the back. 

Q. How much more? A. I would say probably half as much 
again.” 

That it is an advantage, of course, to have the entire front of the 
property used for business even with the sidewalk than to have to 
walk several feet from the sidewalk to the store entrance; that a 
store which is built up to the sidewalk is worth more, of 
124 course, for store purposes, for business purposes, than a store 
whose entrance is some distance from the sidewalk; it de¬ 
pends on the case: the difference may he the cost of concrete to lead 
it up there. It may be materially more. It depends on whether 
you can put it there or not; that undoubtedly the size of a store room 
has something to do with the rent you will receive for it; that, if 
these buildings were all built out to the sidewalk, thev would have 
mere floor space if the hack line was the same, and would be worth 
more for that reason alone, and that his thought as to any other 
reason lias has probably been overruled by the Court; in answer to 
the question, “I will ask you this, if it is not a fact that, if those 
buildings are all built out to the sidewalk, if they are to be used for 
store purposes, they would be more valuable than if built TV 12 feet 
from the sidewalk?” witness said Yes. but counsel wanted to know 
if there are any other reasons, and “temporarily, if you are carrying 
them out. you have the added cost of the carrying out, which, of 
course, adds to the value, and you have an added value. You get 
more space, of course, more rental.” 

“Q. Now, these buildings here Nos. 2473. 2475, 2477 and 2479, 
are all built out to the sidewalk, aren't they? And down at this 
other corner, the Gilbrater apartment house is extended out to the 
sidewalk?" 

(Plaintiffs continuing objection and exception.) 

“A. Yes, sir.” That Nos. 2105, 2401 and 2433 are projecting 
out; that from the Gilbrater apartment up to No. 2473 the houses are 
built back from the sidewalk, and those are the onlv houses in that 
neighborhood that arc built back from the sidewalk on that street, 
but they are the great majority, and the others are all up to the 
sidewalk; that that neighborhood, that street, referring to 18th 
street from Columbia Road down to Kalorama Road was not a resi¬ 
dential street exclusively up till a few years ago, a long time ago the 
the first store was put in there by Mr. George Altemus, in witness’ 
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recollection, probably 18 or 20 years ago, and shortly afterwards 
three stores were built on the west side by Governor Kellogg; 
125 that remodeling was done before that; that he does not re¬ 
call the exact dates, but can think it was more than four 
years ago, without knowing exactly; that he thinks it would be 
probably 5 or 6, it was subsequent, he thinks, to the Knickerbocker 
being built, though he is not sure in his mind about that—it is im¬ 
possible to carry all those things; that he would not think it is true 
that prior to 4 years ago the east side of 18th street from Columbia 
Road to Kalorama Road was occupied as residences, in most part 
bv the old residents of the neighborhood who bought those houses 
when they were built and sold, that he does not believe the old resi¬ 
dents lived there for 10 years, that he does not believe half of them 
lived there 10 years ago, the original owners; that it was used for 
renting purposes, for residence use; that, if rented as at present, it is 
more valuable for residence use, you can’t use them for anything 
else hardly, storage possible, they have one rented for storage, that 
is in its old form; that, if they are remodeled and and brought out, 
they are more valuable, individually. (Plaintiffs continuing ob¬ 
jection and exception.) That if brought out individually, standing 
out like a sore thumb, like one or two of them are, they would prob¬ 
ably be worth—he doesn’t know—if the rest couldn’t join them in 
it, they would probably run 25 or 50 per cent more in time; that 
the rentals they get from those houses used for storage purposes are 
from $75 to $100 per month, and that it is hard to tell what they 
would rent for if they were remodeled into stores and brought out 
to jhe building line of the sidewalk, a few of them would rent for 
$250 a month, he does not know that that all of them would, that 
it would cost probably $8,000 to $10,000 to bring them out, that you 
ought to get $250 or $.100 a month, he would say, if you could rent 
them at all; that the cost of bringing them out depends on how 
von do the work, how thoroughly you do it, whether you carry the 
whole floor front up or just the first floor; that it is not a fact that 
to take out the whole front and bring it to the sidewalk would cost 
$1,000 to $4,000 or $5,000 he does not know of any of Ward- 
120 man’s, that this was a residence street and a residential 
neighborhood, and treated as such until say 8 or 10 years 
ago. “As a car line street, though, it was generally thought at 

least-” This last answer was interrupted by counsel’s question 

that he was not asking about what was generally thought, but 
whether or not this was a residence street. Witness continuing: 
That it was a residence street, more of the properties used for that 
purpose; that at least 10 years ago, and witness thought it was longer 
than that, they began to put business in there; that he does not 
recall where George W. White lived; that at the corner of Columbia 
Road and 18th street, prior to a few years ago, that was all residence. 
(Plaintiffs continuing objection and exception.) That Columbia 
Road, running from 18th street east and west was used exclusively 
for residence up to 10 or 15 years ago, that he does not recall the 
date, it was some years ago that the change was started, and it was 
a gradual change at first and then more rapid, and became more 
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rapid as the Knickerbocker was built about 5 or 6 years ago, and 
then 5 or 6 years ago it began rapidly to change into a business 
section; that they tore down and remodeled all of the houses at 
18th and Columbia Road, on both sides, and put in banks and busi¬ 
ness properties, and remodeled the northwest corner of 18th and 
Columbia Road, the old Sanner house, mostly an addition, an apart¬ 
ment with stores on the first floor, about 5 or 6 years ago, it may 
have been 8 or 9, he has not a definite recollection of the time; that 
the west side of 18th street changed more rapidly into business, the 
first stores were in that section, there were probably half a dozen 
stores there before the Knickerbocker was built; that the east side 
of 18th St. began to change about the same time; that his recollection 
is that the drug store was there before the Knickerbocker; that it is 
not a fact that there were no stores on the east side of 18th street 
from Columbia Road to Kalorama Road until the last 3 or 4 years, 
as he thinks stores were built before that, only, not if you 
127 carry the improvement down and put the first floor on the 
street grade and carry it hack and made a thorough remodel¬ 
ing job, you couldn’t do it for any $1,000 or $0,000; that he has 
not remodeled any of them, and has not gotten estimates on any of 
them, is not an expert on that, and is just giving an off-hand opin¬ 
ion, that he is not an expert on it at all. 

Whereupon the Court adjourned the hearing to Monday, March 
2nd, 1925; but, owing to pendency of other cases, the hearing was 
not resumed until Thursday, March 5, 1925. 

On Thursday, March 5. 1925, hearing resumed, and the witness 
Harold E. Doyle recalled for further examination. 

On Re-direct Examination, the witness testified that as part owner 
he acquired properties Nos. 2419 and 2421 18th St. about a year and 
a half ago, and that he does not /now recall when they bought it 
whether they had knowledge of a building line restriction or not; 
that the property was bought as improved property, and the front 
line of the houses was all that witness needed to determine the value 
of the property. Witness’ attention was directed to a question asked 
him on cross-examination about having to walk across a space of 
some feet, in stepping off the sidewalk, to get into a store, and was 
asked whether or not along those store properties on 18th street the 
pavement or concrete extends from the curb right up to the front door, 
and whether there is any break in any pavement or sidewalk, and 
answered that on the business property it does so extend, without 
any break and on the residential it has not been connected. Witness 
was shown the photograph which is Plaintiffs’ Exhibit No. 63 (Ex¬ 
hibit 8 attached to the Bill of Complaint), which shows the concrete 
extending right to the front door of the store, No. 2429 18th St., and 
said that he thought that same condition as to the concrete right to 
the front door existed with reference to other business properties 
on the street, without 1 exception, he was not absolutely sure. 
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Witness’ attention was directed to his testimony on cross-examina¬ 
tion that he thought houses within the restricted area, from Nos. 
2413 to 2471 18th St. would rent for more money, if they 

128 were remodeled for business purposes and brought out to the 
front line of the lots, and was asked if those same houses were 

remodeled for business purposes, and sitting back, whether they would 
rent for practically the same as if they were remodeled and brought 
out, and answered that, in his judgment, the rental, temporarily for 
a number of years, would be a little greater if the stores were enlarged 
to the extent of the 7 feet out to the front line of the lots, there would 
bo the added expense for the bringing out of those buildings, but he 
did not think that the added rent would justify the added expense; 
that ultimately the rentals, he believes, would be greater if the houses 
set back and the street widened as business would require the widen¬ 
ing of the street; that his answer on cross-examination was mis¬ 
understood all the way through as he has no secret information about 
that street being widened; that his thought is, and he attempted to 
state, that in order to make that property more- valuable for business 
property, that it stay back to that line and widen the street when the 
business demanded it; but, of course, about the widening of the 
street he does not know about that, and hasn’t any information on 
that. That, in his opinion, the damage to the property No. 2467 
18th St-, immediately adjoining on the north this building that is in 
controversy in this case, and the damage to the property No. 2429 
18th Street further down the street, by whatj has already been done 
by the defendant Roumel in building out the 7 feet beyond the front 
wall of the house, and also what the damage would be if he is allowed 
to complete these projections beyond that front wall as he contem¬ 
plates at present, is—the damage to the immediately adjoining prop¬ 
erty is greater than to the other property down the street; that he 
would say the damage in the unfinished state would be greater than 
the finished state, and he would say the damage to the immediately 
abutting property, if the abutting property should not be brought out, 
would be from $5,000 to $8,000, and possibly the one to the south, 
2 or 3 buildings removed from the other store, is $2,000 to 

129 $3,000; that the value of damage to the property immediately 
adjoining is more easily determined, and that is from the 

fact that the vision of the store itself, the advertising feature, is 
eliminated from a fourth to a third by the obstruction to the south; 
that he does not think of any other damage; that it is a permanent 
damage if other properties cannot come out, because that would mean 
a greater damage as time went on, a loss of business. 

On Re-cross-examination, in answer to the question: “Q. If the 
buildings came out, all alike, it would do no damage to any of them, 
unless it be the cost of bringing them out?”, the witness stated that 
he thought the property would be best back of the line, the damage 
to the immediately adjoining property that has already been re¬ 
modeled on the back line would be very serious, because he has 
probably spent $5,000 or $6,000 to maintain a restriction which they 
thought to exist. In answer to the question: “Q. My question is, if 
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all the houses can be brought out to the pavement, alike, their only 
damage, to any house, would be the cost of bringing the house out 
to the building line and remodeling it, wouldn’t it?”, the witness 
stated, from this point on, yes, sir; the damage would be in addition 
to the expense already wasted, and he means by that, the properties 
that have not been remodeled would not be damaged anything like 
the ones that had, because they would have to do their remodeling. 
They can go out on the new line almost as easily as the old, and the 
cost of bringing the remodeled ones out would be added damage. 
The witness was asked the question: “Q. Will you look at this map, 
please, and tell the Court whether or not—how this could damage this 
property more with this building being out there (indicating)?”, 
and stated that the projections, as shown there, are entirely out of 
proportion. They are hardly visible on the ground (indicating here 
varying distances buildings are marked on map back of the front lot 
lines). That his claim of damage is, as he attempted to answer, was 
not a damage south of the south projection, but it was a damage from 
that projection, not from this one (indicating); that there is 
130 practically no difference between that property (indicating), 
than this property down here, this building here (indicating). 

“Q. Now this building is already out (indicating building at cor¬ 
ner north of the restricted area), isn't it?” 


(Plaintiffs’ continuing objection and exception). 

A. There is a projection at the corner properties, and they are out 
some. That he does not think this building would not be damaged, 
this property down here, any more (indicating) ; that his answer is, 
as he recalls it, was not a damage of $2,000 or $3,000 because of that 
(indicating projections north of the restricted area at the corner of 
Columbia Hoad), but from the other projection, further south, which 
was two or three doors removed (indicating No. 2465 18th St.), I 
answered it in that way; that he said the damage to the building next 
door, if the building next door could be remodeled and brought out 
to the sidewalk, would be the cost of bringing it out plus the cost so 
far of remodeling; it may have been wasted, because that is already 
re modeled there (indicating No. 2467 18th St.) ; that from this point 
the cost of remodeling and bringing it out to the sidewalk would be 
the total expenditure, and for the time it would be more valuable for 
rental purposes if brought out, but he could not say it would be worth 
the additional amount of rental; that he cannot give any idea what 
the additional rental would be, it would probably be small, it is the 
question of Hoor space all the way through, but he hasn’t informa¬ 
tion on that. 


On Rc-re-riirect examination, the witness testified that he un¬ 
doubtedly thought it to the advantage of all the properties, 2413 to 
2471 18th Street, that this 7 feet building line be preserved, both to¬ 
day and in the future, for the ease in remodeling for the first demand 
of business, and, ultimately for the increased demand for a wider 
street, he thinks, will be needed, for the ultimate business value of 
all the property. 
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131 On Re-re-crosgrexamination, the witness testified he thinks 
that this building (indicating on map apartment-house at 

comer of 18th St. and Kalorama Road) and most of the buildings 
south of that, have been built up to the sidewalk, right straight 
down 18th St. to Massachusetts Avenue, but he does not recall ex¬ 
actly. (Plaintiffs’ continuing objection and exception.) That he 
would not think that from Massachusetts Avenue north to Colum¬ 
bia Road, on the east side, the only houses that are not built out 
to the building line as established by the District are those within 
this area shown on this map, but he has not looked down as far 
as Massachusetts Avenue, does not think that is all business; that 
it is all business at 18th and Columbia Road. 

On further examination, that he has consulted his records, and 
the property sold to the Knickerbocker people was October, 1915, 
and we bought the first store on 18th Street, and sold the property 
to George Altemus in 1902; that the Knickerbocker property was 
sold possibly a year to the Smallwoods before it was improved, 
and they organized a little company, and he thinks within the year 
it was built on. 

Whereupon plaintiffs’ counsel asked if there was anyone present 
in response to the subpoena duces tecum on the Building Inspector 
issued March 3, 1925, and Joseph F. Jones stood up, and stated 
that he presented on behalf of the Building Inspector’s Office rec¬ 
ords called for in that subpoena, but was unable to locate all the 
records, as they are very old; that he produced Building Permit 
No. 1752 issued May 3, 1903; and Permit No. 359 issued August 
7, 1905; and Permit No. 991 issued September 19, 1907, and Per¬ 
mit No. 1612 issued February 20, 1905, but had not produced the 
other building permits (for first bldgs, on lots 45 to 54, Bl. 8, Wash. 
Hts.) called for by the subpoena, as he could not locate them; and 
that he would make an additional effort to locate them and pro¬ 
duce them; that he produced also under the subpoena Building 
Regulations 1891, 1892, 1897 and 1917, being the regula- 

132 tions in force at present time. 

Plaintiffs’ counsel then introduced in evidence the fol¬ 
lowing documentary evidence (formal proof of the same having 
been waived by stipulation of counsel): 

Plaintiffs' Exhibit No. 1, the plat of subdivision on file in Equity 
Cause No. 9912 of this Court, and which was recorded on February 
1, 1888, in Book 6, page 115, of the Records of the Office of the 
Surveyor, D C., showing, among other things, Block 8, Washing¬ 
ton Heights (now known as square 2560), subdivided into lots, 
and of these original lots Nos. 23 to 33 facing west, each 50 feet 
wide, on the east side of 18th Street, between Columbia and Kalo¬ 
rama Roads, N. W., in the District; the North V 2 of said original 
lot 23. and said original lots 24 to 33, thus comprising a frontage 
of 525 feet on the East side of 18th Street, N. W., between said 
Roads, but not extending to the corner of each of said Roads. 

It was admitted that on April 6, 1897, there was a recorded sub- 
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division made of the North V 12 of said original lot 27, said original 
lots 28, 29 and 30, into ten subdivision lots numbered 45 to 54, 
each 17.5 feet wide. 

Plaintiffs Exhibit .Vo. 2, the Agreement dated June 10, 1897, 
and recorded June 30, 1899, in Liber 2220, folio 309, of the Land 
Records of said District, being the same instrument a copy of which 
is attached as Ex. 1 to the Bill of Complaint (and was also Ex. #2 
in Eq. 39,304); and being the agreement made by the then five 
owners of the aforesaid 525 feet frontage on the East side of 18th 
♦Street, establishing a building restriction line for said 525 feet front¬ 
age 7*/j feet back of front lines of lots, namely for the North V 2 
half of said original lot 23, said original lots 24, 25, 26, and South 
of 27, said subdivision lots 45 to 54, and said original lots 31, 
32, and 33. 

It was admitted that the North line of said original lot 33 co¬ 
incides with the north line of present subdivision lot 79, and the 
south line of the restricted 525 feet is the North 8.\ feet of subdi¬ 
vision lot 105. 


133 Plaintiffs Exhibit No. 3, (being the same as Ex. 4 of 
plfts. in Avignone vs. Castleman, Equity No. 39,304), Quit- 
Claim Deed dated and recorded July 6, 1899, in Liber 2423 folio 
229, from Mason N. Richardson, et al. (parties of fourth part of 
said Agreement of June 10, 1897) to one of their number (Charles 
W. Richardson), conveying said original lot 24, without any ref¬ 
erence to the building line restriction. 

Plaintiffs' Exhibit No. 4, (being the same as Ex. 5 in said Eq. 
39,304), dated April 23, 1902, and recorded April 25, 1902, in 
2659, fol. 92, of said Land Records, from said Charles W. Rich¬ 
ardson (one of parties of fourth part) and wife to Mary B. Mills 
(partv of fifty part to said Agreement), conveying said original 
lot 24, 

“Subject also to the condition that no building shall he erected 
upon said lot within seven and one-half (~Vz) feet of the front line 
of said lot numbered Twenty-four (24) fronting on Eighteenth 
Street.” 


Plaintiffs' Exhibit No. 5, (being the same as Ex. 6 in said Eq. 
39,304), dated March 18, 1904, and recorded in Liber 2829, fol. 
14, from one of the heirs at law of said Mary B. Mills to another 
of her heirs at law, Helen B. Pray, conveying said original lots 24, 
25. 26 and South *4 of 27, 

“Subject also to the conditions that no building shall he erected 
upon said lots within seven and one-half (7%) feet of the front 
lines of said lots on Eighteenth Street, and to the Provisions as to 
Bay-windows, steps and other projections mentioned in agreement 
of Mary B. Mills and others, dated .Tune 10th, 1897, and recorded 
in Liber #2220, Folio 309, of the Land Records aforesaid” 
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This same language is contained in the Deed, Plaintiffs? Exhibit 
No. 6 , (being the same as Ex. 7 in the said Eq. 39,304), dated 
April 11, 1904, and recorded in Liber 2829, folio 17, from said 
Helen B. Pray to Franklin T. Sanner, conveying said original lots 

24, 25, 20 and South V 2 of 27. 

Plaintiffs Exhibit No. 7, (being the same as Ex. 3 in said Eq. 

39,304), subdivision by Franklin T. Sanner, July 15, 1904, re¬ 
corded in Office of the District Surveyor, of said original lots 24, 

25, 20 and S. V 2 of 27, into ten subdivision lots Nos. 90 to 99, each 
17.5 feet wide. 

Plaintiffs Exhibit No. 8, (being the same as Ex. 8 in said Eq. 

39,304), Deed dated Sept. 20, 1904, and recorded in Liber 
134 2845, fol. 78, from said Sanner to Charlotte Daily, convey¬ 

ing said subdivision lots 90 to 99, without reference to said 
building line restriction. 

Plaintiffs Exhibit No. 9, (being the same as Ex. 27 in said Eq. 

39,304), the papers in re Building Permit No. 705 issued to the 
builder, Harry Wardman, on October 8, 1904; the application 
stating: 

“Thickness of external walls: To first fioor level 13 inches. Thick¬ 
ness of party walls: To first floor level 13 inches. Are there any 
bay windows? Yes, all back of building line. Will there be an 
area? Yes, all back of building line”; 

and said Permit being: 

“to erect ten three story and cellar dwellings, lots 90 to 99, Block 
8, No. 2417 to 2435—18th St. N. W., Washington Heights, in ac¬ 
cordance with application No. 765.” 

Plaintiffs’ Exhibit No. 10, (being the same copy that was filed 
in said Eq. 39,304), the plat that accompanied said Permit No. 
765, and showing the bay windows and front walls of said houses, 
Nos. 2417 to 2435 18th St., on said subdivision lots 90 to 99, all 
back of the front lines of said lots, but without showing how far 
back the front walls of said ten houses were set back from the front 
lot lines. 

Plaintiffs Exhibit No. 11, (being the same original survey that 
was Ex. 21 in said Eq. 39,304), Survey made August 27, 1921, 
by the District Surveyor, M. C. Hazen, stating on its face “Plat of 
survey of lots 90 to 99, showing location of front walls, with refer¬ 
ence to front of lots, Wash. Hts., Block 8, taxed as Square 2560,” 
and showing new front and two new side walls of No. 2433 18th 
St. built out to front line of lot 98 and showing the front walls of Nos. 
2417 to 2413, and 2435 18th St., on lots 90 to 97 and 99, instead of 
setting back exactly IV 2 feet from the front line of the lots, said re¬ 
strictive line came in about the center of said front walls, or the 
front wall line is practically only 7 feet from the front line of the 
lots, and which plat further shows that the front walls of the ten 
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houses varied from 7.01 to 7.07 feet from the front lot lines, and 
showing the front walls of the bay-windows of said houses 
135 being, varying, from 3.04 to 3.91 inches from said front 
lot lines. An exact copy of this Plat is to be found at page 17 
of the printed Record on appeal in said Eq. 39,304, being case No. 
4292 in the Court of Appeals of the District of Columbia. 

Plaintiffs' Exhibit A12, (being same as Ex. in said Eq. 39,304), 
the Building Regulations in force at the time of that Permit No. 
765 on Oct. 8, 1904, particularly the Schedule of Projections, and 
at time of that construction, produced by the Building Inspector s 
Office under the subpana duces tecum; there having been no change 
in that Schedule from 1891 up to the present time, or or no mate¬ 
rial change so far as the purposes of this ease are concerned, ex¬ 
cept this (indicating the change of May 13, 1919, and proviso of 
Jan. 16, 1925, which are added to the Schedule at the bottom 
thereof). Said Schedule and said additions thereto are in words 
and figures as follows: 

(Here follows diagram marked page 136.) 


136a That projections on business streets and projections of 
business property on residence streets shall be allowed to pro¬ 
ject 5 feet on to public space where the width with the sidewalk or 
sidewalk and parking is sufficient to allow an unobstructed space of 
20 feet measured from the curb to any projection above the sidewalk 
level, or if there is no other projection, to the inner edge of the area 
or step. If the unobstructed sidewalk width is less than twenty feet, 
the allowable area and show window shall be not more than 3 feet. 

“Provided, however that irrespective of the width of the building, 
show window projections will be allowed only on business streets, 
and in such squares on residence streets where more than fifty per 
cent, of the frontage on the same side of the street, is used for busi¬ 
ness purposes or is occupied by business property. 5-13-19.” 

“Ordered: That the Schedule of Projections Beyond the Build¬ 
ing Line being a part of section 125 of the Building Regulations of 
the District of Columbia, is hereby amended by adding to the note 
thereon covering projections on business streets and projections of 
business property on residence streets the following Proviso: 

Provided, that on business streets and on business property on 
residence streets no bay windows, colonade, porch, step, or tower, 
shall project bevond the building line. 

Jan. 16, 1925. ,, 

E. D. 142871-5. 


137 Plaintiffs' Exhibit No. 13, (being the same as Ex. 10 in said 
Eq. 39,304), Deed dated Sept. 20, 1906, from said Daily and 
husband to William E. Horton, recorded in Liber 3024, folio 428, 
conveying said subdivision lot 98, 

“Subject to the condition that no building shall be erected upon 
said lot within seven and one-half (7V&) feet of the front line of said 
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lot—Eighteenth Street, and to the provisions as to bay-windows, 
steps, and other projections mentioned in agreement recorded in 
Liber 2220 page 309 of the Land Records of the District of Co¬ 
lumbia” 

Plaintiffs’ Exhibit No. 14, (being the same as Ex. 11 in said Eq. 

39,304), Deed dated July 24, 1917, and recorded in Liber 3970, 
folio 424, from said Horton to Alfred Castleman and Rebecca Castle- 
man, his wife, as joint tenants, conveying said subdivision 98 (being 
premises No. 2433 18th St.), 

“Subject to the condition that no building shall be erected upon 
said lot within 7 1 /** feet of the front line thereof on 18th Street, 
except bay-windows, steps or other projections allowed by building 
regulations of the District of Columbia” 

Plaintiffs' Exhibt No. 15, (being the same as Ex. 12 in said Eq. 

39,304), Deed dated April 17, 1905, and recorded in Liber 2861, 
folio 182, from said Dailey and husband to Marion Dorset, convey¬ 
ing said subdivision lot 96, without reference to the building line re¬ 
striction. 

Plaintiffs’ Exhibt No. 16, (being the same as Ex. 13 in said Eq. 

39,304), Deed dated Sept. 28, 1908, and recorded in Liber 3169, 
folio 395, from said Dorset and wife to Pauline Gusdorf, conveying 
said subdivision lot 96, without reference to the building line re¬ 
striction. 

Plaintiffs’ Exhibit No. 17, (being the same as Ex. 14 in said Eq. 

39,304), Deed dated Sept. 25, 1916, and recorded in Liber 3930, folio 
95, from said Gusdorf to Reuben Ross, conveying said subdivision 
lot 96, 

“subject to the condition that no building shall be erected on said 
lot within seven and one-half feet of the front line of said lot, and 
to the provisions as to bay windows, steps and other projections men¬ 
tioned in agreement of Mary B. Mills and others dated June 10th, 
1897, and recorded in Liber 2220 at 309, of the Land Records of the 
District of Columbia.” 

138 Plaintiffs Exhibit No. 18, (being the same as Ex. 15 in said 
Eq. 39,304), Deed dated October 6, 1919, and recorded in 
Liber 4264, folio 429, from said Ross and wife to Francesca Sorivi, 
conveying said subdivision lot 96, 

“Subject to the condition that no building shall be erected upon said 
lot within Seven and one-half (7V 2 ) feet of the front line of said 
lot on Eighteenth Street, and to the provisions as to bay windows, 
steps and other projections mentioned in Agreement of Mary B. 
Mills and others, dated June 10th, 1897, and recorded in Liber 2220 
folio 309, of the Land Records of the District of Columbia” 

Plaintiffs’ Exhibit No. 19, (same as #2 to the Bill and being the 
same as Ex. 16 in said Eq. 39,304), Deed dated July 27, 1920, and 
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recorded in Liber 4408, folio 444, from said Sorivi to Natale Avig- 
none and Corinne Avignone, as joint tenants, two of the plaintiffs in 
this cause, conveying said subdivision lot 96, improved by premises 
No. 2429 18th Street, 

“Subject to the condition that no building shall be erected upon 
said lot, within 7*/j feet of the front line of said lot, on Eighteenth 
Street, and to the provisions as to bay windows, steps and other pro¬ 
jections mentioned in agreement of Mary B. Mills and others, dated 
June 10th, 1897, and recorded in Liber 2220 folio 309 of the Land 
Records of the District of Columbia”. 

Plaintiffs' Exhibits Nos. 20, 21 and 22, three Deeds of of Trust 
given by the said Avignones on said subdivision lot 96, respectively, 
one dated July 27, 1920, and recorded in Liber 4408, folio 445, to 
secure $6,000; one dated July 27, 1920, and recorded in Liber 4408, 
folio 448, to secure $4,000; and one dated June 3, 1921, and 
recorded in Liber 4645, folio 198, to secure $12,000 (being the same 
as Ex. 17 in said Eq. 39,304); and all conveying said subdivision 
lot 96, 

“Subject to the condition that no building shall be erected upon said 
lot within Seven and one-half (7VL 1 ) feet of the front line of said 
lot on Eighteenth Street, and to the provisions as to bay windows, 
steps and other projections mentioned in agreement of Mary B. 
Mills and others, dated June 10, 1897, and recorded in Liber 2220 
folio 309 of the Land Records of the District of Columbia”. 

Counsel for plaintiffs stated that the aforegoing documentary 
evidence traced the Castleman lot (98) and the Avignone lot (96) 
down from the original owners. 

In regard to subdivision lots 105 and 106, in square 2560, it was 
admitted that there — a recorded subdivision of the North 
139 % of original lot 23, Block 8, Washington Heights (now 

square 2560), into subdivision lots 106 and the North 
8.33-1/3 feet of subdivision lot 105 (said subdivision lot 106 is im¬ 
mediately south of said subdivision lot 90). 

Plaintiffs' Exhibit No. 23, papers in re Building Permit No. 1612 
(being papers produced this day by Mr. Jones from the Building 
Inspector’s Office in response to the subpcena duces tecum issued 
this March 3, 1925, issued to Harry Wardman on February 20, 
1905, to build six three-story brick dwellings on subdivision lots 101 
to 106; the application stating that the houses are “all placed back 
of building line,” and the accompanying plat showing these houses 
setting 7 feet back from the front lot lines. Premises Nos. 2413 and 
2415 18th St., are located, respectively, on said subdivision lots 105 
and 106. 

Plaintiffs' Exhibit No. 24, recorded subdivision of original lots 31, 
32 and 33, of Block 8, Washington Heights, into subdivision lots 72 
to 79, on April 2, 1902, by Catherine C. Holloway, the party of the 
third part to said Agreement of June 10, 1897; each of the said 
eight subdivision lots being 18.75 feet wide. 
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Plaintiffs' Exhibit No. 25, recorded combination of said subdivi¬ 
sion lots 72 and 73 into subdivision lot 110. 


Plaintiffs Exhibit No. 2(3, papers in re Building Permit No. 991 
(being papers produced this day by Mr. Jones from the Building 
Inspector’s Office in response to the subpoena duces tecum issued 
March 3, 1925, issued September 19, 1907, for construction of a 
one-story store building on said subdivision lot 110, and the accom¬ 
panying plat showing this store building setting back from the front 
line of the lot, without indicating exactly how far back. 


Plaintiffs' Exhibit No. 27, papers in re Building Permit No. 1752 
(being papers produced this day by Mr. Jones from the Building 
Inspector’s Office in response to tlie subpana duces tecum issued 
March 3, 1925, issued on May 3, 1902, to Catharine C. Dolloway 
(the party of the third part to said Agreement of June 10, 1897), 
to construct four buildings on said subdivision lots 76 to 79, 
140 now Nos. 2465 18th St. (now property of the defendant 
Roumel in this case), 2467 18th St. (now property of the 
plaintiffs Stein in this case), and 2409 and 2471 18th St., three-story 
and cellar brick dwellings; the application stating: “Houses set 7 
feet back of building line & no projections except Steps”; and the ac¬ 
companying plat showing these four houses 7 feet back of the front 
lines of the lots; and the accompanying “Special Application for Pro¬ 
jections Beyond the Building Line” for areas and area steps, stating 
“the building sets back 7 ft. from bldg, line,” and proposed areas, 
with steps to project 6 ft. beyond that 7 ft. set-back and accompany¬ 
ing plan of projections showing an area wall extending out from the 
party walls of the houses, and bay-windows projecting 4 ft. beyond 
front walls of houses, and front steps and platforms extending fur¬ 
ther than the bav-windows. 


Plaintiffs Exhibit No. 28, papers in re Building Permit No. 359 
(being papers produced this day by Mr. Jones from the Building 
Inspector’s Office in response to the subpuma duces tecum issued this 
day), issued on Auguest 7, 1905, to Harry IT. Hollander and 
Julius Hertzberg, to construct two three-storv brick dwellings on 
said subdivision lots 74 and 75, Nos. 2461 and 2463 18th St.; the 
accompanying plat showing the front walls of these two houses 
7 feet back from the front lines of the lots; and an accompanying 
Report of the Engineering Dept, of the District dated Sept. 5, 1905, 
stating: “Front Face 7.0 ft. back”. 

Plaintiffs Exhibit No. 29, (same as #3 to Bill), Deed dated 
September 2, 1919, and recorded in Liber 4255, folio 258, from 
Luigi Sartori and wife conveying said subdivision lot 77 (No. 2467 
18tii St.) to Abe Stein and Ethel Stein, his wife, as joint tenants 
(two of the plaintiffs in this cause), 

“Subject to the condition that no building shall be erected upon 
said lot within seven and one-half (7M>) feet of the front line 
of said lot on Eighteenth Street, and to the provisions as to bay- 
windows, steps and other projections mentioned in Agreement of 

6—4350a 
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Catharine C. Dollowav and others, dated June 10th, 1807, and 
recorded in Liber 2220 folio 309 of the Land Records of the said 
District” 

This same language was in the Deed of Trust, Plaintiffs’ Exhibit 
No. 30, dated September 3. 1919, and recorded in Liber 4255, folio 
259, given by said Steins on said subdivision lot 77, to se- $10,- 
500 deferred purchase money due said Sartoris; and likewise this 
same language is in the Release of said Trust, Plaintiffs’ Exhibit No. 
31, dated November 14. 1922. and recorded in Liber 4853, folio 203. 

Plaintiffs' Exhibit No. 32, Deed dated Aug, 10 1913, and recorded 
in Liber 3054, folio 101. from Cleveland Trust Co., of 
141 Cleveland, Ohio, Trustee, to Harry E. Laycock, conveying 
said subdivision lot 70 (No. 2405 18th St., now the prop¬ 
erty of the defendant Roumel in this cause). 

“Subject to the condition that no building shall be erected on 
said lot within 7 l L» feet of the front line of said lot on 18th Street, 
and to the Provisions as to bay-windows, steps and other projec¬ 
tions mentioned in Agreement of Catharine C. Dollowav and others 
dated June 10, 1897, and recorded in Liber 2220, folio 309, of the 
Land Records of the District of Columbia”, 

Plaintiff's Exhibit No. 33, Deed dated August 16, 1913, and 
recorded in Liber 3654, folio 107, from said Laycock to Erie E. 
Stacv, conveying said subdivision lot 76, 

“Subject to the condition that no building shall he erected on said 
lot within 7VL> feet of the front line of said lot on 18th Street, and 
to the provisions as to hay-windows, steps and other projections 
mentioned in agreement of Catharine C. Dollowav and others dated 
June 10th, 1897, and recorded in Liber 2220. folio 309, of the 
Land Records of the District of Columbia”. 

Plaintiffs’ Exhibit No. 34, Deed dated April 17, 1923, and rec¬ 
orded in Liber 4940, folio 88, from said Stacy and wife to Sam¬ 
uel Rossi and Ovidio Piani, conveying said subdivision lot 76, 

“Subject to condition that no building shall he erected on said 
lot within 7 1 L > feet of the front line of said lot on 18th Strret. and to 
the provisions as to bay-windows, steps and other projections 
mentioned in agreement of Catherine C. Dolloway and others, 
dated June 10th, 1897, and recorded in Liber 2220, folio 309 of 
the Land Records of the District of Columbia” 

Plaintiffs Exhibit No. 35, (being the same as the copy attached 
as Ex. 4 to the Bill of Complaint in this cause), Deed dated April 
17, 1923, and recorded on April 18, 1923, in Liber 4940, folio 93, 
from said Rossi and Piani and their wives to Constantine Roumel. 
(The defendant in this cause), conveving said subdivision lot 76 
(No. 2465 18th St.) 

“Subject to the condition that no building shall be erected on 
said lot within 7V2 feet of the front line of said lot on Eighteenth 
Street, and to the provisions as to bay windows, steps and other 
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projections mentioned in Agreement of Catherine C. Dolloway and 
others dated June 10, 1897, and recorded in Liber 2220, folio 309, 
of the Land Records of the District of Columbia” 


Plaintiffs Exhibit No. 30, papers in re Building Permit No. 6128 
(being all the papers that were produced on February 26, 1925, by 
Mr. Jones from the Building Inspector’s Office in response to the 
subpoena duces tecum issued February 21, 1925, for “all 
142 papers whatsoever relating to and being parts of application 
for and Permit, for work at No. 2165 18th St., N. W., issued 
Jan. 3, 1925, No. 6128,” and which were heretofore introduced in 
evidence by the plaintiffs in this ra ise on February 26, 1925), the 
Permit having issued on January 3, 1925. to the defendant in this 
cause, stating: 


“This is to certify that C. Roumell has permission to lower floor 

build new front & show window min. repairs as per plans- 

No. 2465 18th St. X. W. Lot 76, Square 2560.” 

and being captioned “ Permit to Repair.” 

The accompanying application for this Permit is dated Dec. 27, 
1924, among other things, stating: 

“Architect’s name: A. J. S. Atkinson. 

Contractors name: H. C. Ball Cont. Co. 

How is building to be occupied: Store and house. 

Tf a dwelling, how many families? Two. 

11. Will front wall of building, when altered, project beyond the 
front walls of other buildings in block? No. 

What is the estimated cost of improvement? $5,000. 

Description of the Proposed Improvements: Lower floor: New 
front & show window; Rear of house to have new Kitchzn on 2 & 3 
Second & Third floors; New Kitch/n Sink & Heating Plant; New 
Rear Porches. 

Signature of Owner: C. Roumell.” 

The accompanying blue-print plans of the front and side eleva¬ 
tion of the proposed new front show a show-window on proposed 
street level of first floor and a window projecting out on the second 
floor, but these blue prints contain no figures of words indicating that 
the new front was to be brought out to the front lot line or that 
said windows were to project beyond said front lot line. 

With the papers is a sketch, 5 by 2-3/4 inches in size, in words 
and figures: 


(Here follows diagram marked page 143.) 


And the only two Report Slips made to the Building In- 
143a spector, by the visiting assistant building inspector on the job, 
stating under Report of Jan. 9, 1925: “Progress of Work: 
Taking down front; lowering floor”; and of Jan. 17, 1925, “Progress 
of Work: Trench inspection O. K.” 
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Plantiffs Exhibit Xo. 37, The Deed recorded March 21, 1904, from 
said Catherine C. Dolloway (party of third part to said Agreement of 
June 10, 1897), in Liber *2709, folio 385, to one Kauffman; 

Plaintiffs Exhibit Xo. 38, the Deed recorded November 14, 1910, 
in Liber 3381, folio 122, from said Kauffman to one hazard, both 
conveyances conveying said subdivision lot 79, and both contained 
the language that they are made subject to the condition of the build¬ 
ing line restriction of said Agreement. 


Plaintiffs' Exhibits Xos. 39, 40, and 41, being, respectively, Deed 
from said hazard to one Stevenson, recorded December 2, 1919, in 
hiber 4291, folio 487, subject to covenants of record; the Deed from 
said Stevenson to one Konigsberg, recorded May 15, 1920, subject to 
incumbrances of record; and the Deed from said Konigsberg to one 
Sabataro, recorded July 14, 1920, subject to covenants of record; all 
conveying said subdivision lot 79. (Said Exhibits Nos. 37 to 41 were 
all in evidence in said Eq. 39,304.) 


Plaintiffs' Exhibits Xos. 42, 43 and 44, being, respectively, Deed 
recorded February 12, 1898, in Liber 2293, folio 85, from 
144 Mary 1. McAllister (party of first part to said agreement of 
June 10, 1897), to John Sherman (party of second part to 
said agreement) ; the Deed from said Sherman to one Flora recorded 
the same date in hiber 2293, folio 87; and the Deed from said Flora 
back to said Sherman, recorded in Liber 2298, folio 47, all convey¬ 
ing said subdivision lot 40, without reference to the building line 
restriction. 

Plaintiffs’ counsel stated that he had intended to offer here at this 
point the building permit papers for the erection of the first buildings 
on lots 45 to 54 called for by the subpoena duces tecum on the Build¬ 
ing Inspector issued March 3, 1925, but the same had not been pro¬ 
duced as Mr. Jones of the Building Inspector’s Office stated that 
Office had been*unable to locate them; and counsel reserved the right 
to introduce these papers if located later on. 


Plaintiffs Exhibits 45, 46 and 47, being, respectively, Deed re¬ 
corded March 8, 1901, in hiber 2541, folio 402, from said Sherman 
to one Lillian M. Trotter; Deed recorded March 25, 1914, in hiber 
3684, folio 460, from said Trotter to one Schmidt; and the Deed 
recorded April 18, 1914, in hiber 3694, folio 306, from said Schmidt 
to one Von Wagoner; all conveying said subdivision lot 46, and all 
contained the language that they were made subject to the building 
line restriction. 


Plaintiffs' Exhibit Xo. 48, recorded March 2, 1916, in hiber 3863, 
folio 142, from said Yon Wagoner to another Von Wagoner, convey¬ 
ing said subdivision lot 46, did not contain reference to the building 
line restriction. 


Plaintiffs' Exhibits Xos. 49, 50 and 51, being, respectively, Deed 
recorded November 15, 1916, in hiber 3930, folio 401, from said 
second Von Wagoner to one Stein (plaintiff in this cause); the Deed 
recorded November 18 in hiber 3940, folio 54, being confirming deed 
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between the same parties; and the Deed recorded February 12, 1921, 
from said Stein to one Dulin; all conveying said subdivision lot 46, 
and all contained the language that they were made subject to the 
building line restriction. 

Plaintiffs Exhibit No. 52, Deed recorded June 22, 1921, in 
145 Liber —, fol. —, from said Dulin to one Clark, conveying 
said subdivision lot 46, recites it was made “Subject to coven¬ 
ants of record”. 


Plaintiffs' Exhibits Nos. 53, 54, 55 and 56, being, respectively, 
Deed dated June 10, 1897, and recorded June 23, 1897, in Liber 2217, 
folio 438, from said Sherman (party of second part to said agree¬ 
ment of June 10, 1897) to Margaret L. Sands; Deed recorded De¬ 
cember 13, 1898, in Liber 2361, folio 374, from said Sands to Charles 
B. Pearson; Deed recorded February 14, 1901, in Liber 2539, folio 
450, from said Pearson back to said Sands; all conveying said sub¬ 
division lots 49, 50, 51, 52 and 53 of the subdivision out of N. l /o of 
original lot 27, and original lots 28, 29 and 30; and Deed recorded 
November 28, 1903, in Liber 2761, folio 275, from said Sands to A. 
Walter Fleming, conveying said subdivision lots 45 and 52 only; 
none of these four conveyances containing reference to the building 
line restriction. 


Plaintiffs' Exhibits Nos. 57, 58, and 59, being, respectively,' Deed 
recorded January 29, 1904, in Liber 2793, fol. 159, from said Flem¬ 
ing to Carrie L. Howser; the Deed from said Howser to one Behrend 
recorded Jan. 23, 1912, in Liber 3488, fol. 277; and the Deed from 
said Behrend to one Williams recorded in Liber 3506, fol. 191, on 
Feb. 24, 1912; all conveying said subdivision lot 52, and all of these 
three convevanees recited: 

i/ 


“Subject to condition that no building shall be erected upon said 
lot within 7Vi feet of the front line of said lot on 18th Street, and 
as to the provisions as to bay windows, steps and other projections 
mentioned in agreement dated June 19, 1897, and recorded in Liber 
2220, folio 309, of the Land Records of the District of Columbia.” 


Plaintijfs' Exhibit No. 98, Deed dated January 11, 1899, and re¬ 
corded same date in Liber 2365, folio 326, from said Sherman (party 
of second part to said agreement) to Katharine L. Johnson, convey¬ 
ing said subdivision lot 47. subject to (same language as to building 
line restriction and referring to said agreement).. 


Plaintiffs' Exhibit No. 60, the plat from records of the District, 
known as #66, heretofore introduced in evidence on Feb. during 
testimony of witness Elbert. 

Plaintiffs' Exhibits Nos. 61, 62, 63, 64, 65 and 66, the six 
146 photographs which are attached to the Bill of Complaint in 
this cause as Exs. 6 to 11 thereof, and which were heretofore 
introduced in evidence in this cause on February 26, 1925. 

Whereupon Natale Avignone, one of the plaintiffs, having been 
sworn as a witness on behalf of the plaintiffs, testified in substance, 
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that he is one of the plaintiffs in this case and lives at No. 2429 18th 
St., N. W., and is one of the owners of that property, and that he 
bought that property already improved, and bought it for business, a 
store on the first floor; that he does not thoroughly understand all 
English words and all questions in English, he is Italian descent and 
has difficulty at times in understanding the English language or some 
English terms; that at the time he purchased this property he knew, 
or was informed, before purchasing, of the building line restriction 
along 18th Street covering this property; that he was informed of 
this restriction by his lawyer, Mr. F. II. Ridgway, down in Mr. Peaks 
office, just prior to when he bought the house, he cannot recall ex¬ 
actly the date; that when he was buying the house they (Ridgway 
and Peak) spoke to him about the conditions and everything, and 
there was a restriction which they spoke to him about; that he would 
not have bought the house unless he knew or had been informed 
about this restriction: that at the time he purchased this house, and 
before-purchasing, he inspected ami observed the other houses in 
that row along there, and they were all in the same line, that from 
No. 2413 to 2471 1 Sth St.,—2413 being the southerly house covered 
by the restriction, and 2471 the northerly house covered bv the re¬ 
striction, they were all built apparently the same distance from the 
front of the lots; they were all on the same line, nobody further up 
than my building, all on the same line with the front of his building; 
that he bought that building for business, and since he bought it has 
been carrying on there a confectionery business, a catering affair; 


that (looking at Plaintiffs* Exhibits Nos. 64, 65 and 66) they rep¬ 


resent the new house coming out of the line, he does not know the 


number exactly, but there is a flower shop next to that; that it was 
done lately; that the work that is being done there is a damage 
147 to his property and to his business; that he first noticed the 
work as shown in these three photographs (Plfts. Exs. Nos. 64, 
65 and 66), the work of remodeling that house (No. 2465 18th St.) 
beyond the old front wall of that house on a Monday morning, he 
has forgotten exactly the date; it was on a Monday morning, he went 
to see a friend and right in front of this place, he knows it was Mon¬ 
day morning because it was half past twelve, and in coming down he 
noticed at first about two feet of building on one side started on a 


right wav, at that time the new wall beyond the old front wall was 
about two feet high or something like that; that before that he noticed 
they were tearing down the front of the house, but he didn't know 
what they were going to do; that how he is damaged and will he 
damaged by the building that is being done there by the defendant, 
for instance, if somebody comes next to him and builds a building 
seven feet forward, and the next man comes and builds next to me, 
then he will be hack in a little cage; that if anybody builds forward 
me it will damage me for the reason I will have to build forward, and 
that another way he is damaged is that people won’t see him in busi¬ 
ness, that he has had people coming coming two or three times a day 
trying to look up his place of business and they cannot see his place 
of business, that the wall a little further up (at 2433 18th St.) pre¬ 
vents them from seeing his place of business; that after he noticed 
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this front wall (at 2465 18th St.) being build out from the old wall 
of the building, he called his counsel. 

On Cross-examination, the witness stated (having his attention 
directvVm to the map made by the witness Elbert) he was familiar 
with this map placed over the blackboard; that his house, No. 2429 
is right here (indicating), and the defendant RoumePs house is 
here (indicating), and that is Castleman’s (No. 2438). “Q. This 
is the Roumel house. Now, tell the Court how this house being 
built out here injuries you down here (indicating 2429 18th 

148 St)? A. Because if everybody comes out they will break 
the deed. 

Q. My question is how will this house being built out to where 
it is affect you down here? A. Because somebody else will bring 
out right next to me"; that if anybody else builds out next to him 
it interferes with him, because if one man builds further out, 
it is very much damage to his business; that, if Roumel comes out, 
somebody else comes out; that lie doesn't see why it does not affect 
him if Roumel comes out but the others do not come out; that from 
certain points it would prevent anybody from seeing him in busi¬ 
ness; that the Roumel house being out here would prevent anyone 
on the sidewalk from seeing his place—it would be all right there 
(indicating) ; that this wall of RoumePs up here (indicating) would 
partially obstruct the view of someone walking here (indicating the 
7 feet restriction space just north of RoumePs new north wall), that 
it is part of the sidewalk, “there is somebody coming right in here 
now, this is stores” (indicating on map); that RoumePs building 
would hurt him besides obstructing his view, if he had to come out; 
that, if that person comes out and somebody else comes out, it will 
affect him in finance and everything; that if he has to build out, 
it will cost him a lot of money, around six or seven or five or six 
thousand dollars; that he knows that gentleman (Benjamin F. 
Myers, who at request of counsel stood up in court room). 

“Q, Did you not talk with that gentleman in your place of busi¬ 
ness just before the Castleman house improvement was begun? 

Mr. Alexander: One moment. I object. The issue on that point 
and that alleged conversation was all brought in the other case 
(Avignone vs. Castleman, Equity No. 39,304), and that issue was 
all heard and decided by Judge Bailey; and, moreover any alleged 
conversation between the plaintiff Avignone and Mr. Myers in that 
other case has nothing to do with the rights of the other plain- 
in this case, the Steins and Mrs. Avignone, and the alleged conversa- 
constitutes no defense whatever in this case against any of the 

149 plaintiff's; and as a question of fact and law it was decided by 
Judge Bailey adversely to the contention now again advanced 

in Answer of the defendant in this case; and further the question is 
not proper cross-examination, not responsive to the direct examina¬ 
tion.” 

The objection was overruled, with an exception to plaintiffs on 
grounds stated. 
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Th?c witness answered. Yes; and in response to further questions 
(over same objections and exception) said the conversation was when 
that gentleman there (indicating Alfred Castleman, one of the plain¬ 
tiffs in said former Equity case. No. 39,304) started to build; that 
Mr. Castleman, Mr. Myers and himself were present; that at that 
time Mr. Myers did not tell him that he would get an estimate for 
him for the cost of bringing his building out, we never spoke about 
a thing like that; that Myers did not afterwards tell him it would 
cost him $2,100 to build bis building out, we never went into tbe 
detail of price; that by saying we never went into the detail of 
price, he means they come there and told him that Castleman was 
going to build, and about price they never said anything with re¬ 
gard to it ; that Myers said that Castleman was going to build. 

Plaintiffs’ counsel stated that all this line of testimony was over 
plaintiffs’ continuing objection and exception. 

The Witness, continuing: That be had nothing to say, 1 only 
said to Mr. Meyers that 1 would like to build a place with two show- 
windows; that he did not tell him that be would like to have it come 
out like the others. 


(Plaintiffs’ continuing object ion and exception). 


That Mr. Mvers and Mr. Castleman come there and told him they 
wanted to build at Castleman’s, two doors above witness’ place, “and 
they sav that verv soon thee are going to build, but they never sav 
anything about coming out at all, and when they spoke about build¬ 
ing. 1 said ‘Well. 1 would like some day to remodel mv place, to 
put a two show-window like Yelati’s store’, but 1 never spoke about 
coming out. and they never said anything about coming out’’ that 
thev were there just' about a couple of minutes. 


150 “Q. Is it not true that at that time, during that conversa¬ 

tion. thev took vou out and that Mr. Mvers. who was an 

v «- * 

architect—vou knew he was an architect, did vou not? 


Mr. Alexander: Is it understood that this witness is now the wit¬ 
ness for the defense? This is not responsive to anything in direct 
examination. 

The Court: IIow about that. Mr. Gardiner? 

Mr. Gardiner: 1 am laying the foundation for contradiction and 
I have the right to do that. I am going to follow this up by showing 
that he spoke about the value of his property, in connection with 
building it out. 

Mr. Alexander: That is part of the defendant’s case. 

Mr. Gardiner: llow am I going to lay tbe foundation to contra¬ 
dict this witness except by asking him these questions? 

Mr. Alexander: You are now making him your witness and 1 
object unless that is understood. 

Mr. Gardiner: No. I am quizzing him on the point of his state¬ 
ment that it was damaging his property. 

The Court: Objection overruled, and an exception.” 
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The witness continuing, in response to question whether Mr. 
Myers took him in front of his store with Mr. Castleman and took 
his rule and measured from the ground the distance that Castle- 
man's house is coming out, said that he does not recall of any 
ruling affair in his place; that it didn't take place, to measure that 
in front of his house. 


“Mr. Alexander: May it please the Court, I would like counsel to 
state what is the object and purpose of this examination. 

Mr. Gardiner: I have stated that before. 

The Court: He says he is asking these questions in order to lay 
a foundation to contr-dict the witness later. 

Mr. Alexander: Contradict him on what. 1 think 1 have a right 


to know what the purpose and object is. Mv witness is being put 
through this examination, which is a part of the defendant’s de¬ 
fense. if any, and it is not responsive to the direct cxamina- 
151 tion. Now, if it is thought by the answers from this witness 
to raise the same questions, or the question of estoppel, that 
were raised bv the defendants in the Castleman case (Equity 
89.304), I further object, because certainly anything that this man 
may or may not have said 3 or 1 years ago is no estoppel against the 
defendant building at this time. Furthermore, anything that this 
man may or may not have said 3 or 4 years ago cannot work as an 
estoppel in this case against the plaintiffs Stein and Mrs. Avignone. 
This same alleged conversation of this plaintiff Avignone with this 
Movers and this Castleman was all brought out bv the defendants 
Castleman in that former equity case (#39,304), and in that case 
was substantially denied by this plaintiff, just as he is testifying 
now—denying, and it was decided on the question of fact and law 
by Judge Bailey against the Castlcmans in that former case, and the 
appeal of the Castlcmans from Judge Bailey’s decree is now pending 
in the Court of Appeals; this identical conversation was relied on 
in the Answer and affidavits of the defendants Castleman, testified 
to at the hearing by Castleman and by Meyers, and substantially 
domed by Avignone, just as he — now denying, was argued in that 
fori ter case at the application for the preliminary injunction, during 
the rial, and at final argument, and decided by Judge Bailey in his 
Dec ee; and I object to it now being dragged into this case as an 
attempted defense—even if it was tlie proper subject on which to 
cross-examine this witness, which it is not. it is objectionable as it 
was no defense in the former case and likewise is no defense in this 


case.*’ On the point of the identity of the alleged Avignone- 
Meyers-Castleman conversation now being brought into this case 
with the conversation in Avignone v. Castleman, Eq. No. 39,304, 
now pending as case No. 4292 in the Court of Appeal on the appeal 
of the defendants Castleman, the counsel for plaintiffs produced 
all the proceedings in that former case, and called to the Court’s 
attention the following in said former case: defendant’s Answer and 
affidavits setting up this same alleged conversation, the typewritten 
Statement of Evidence (which, by the time this case comes before 
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the Court of Appeals, will he printed) wherein it was testified 

152 to bv Meyers at pp. 37-48, 40-41, and by Castlenian at pp. 
48-50, and denied by Avignone at pp. 27-28, 51-52, just as 

he is now denying; argued for by defendant in his typewritten brief 
at pp. 1. 3, & 4. submitted to Judge Hailey, and decided by Judge 
Bailey adversely to said defendants Castlenian by his Decree (copy 
of which is attached as an Exhibit to Hill of Complaint in this 
cause), which was preceded by his written opinion stating: “I do 
not think the defendants have made out a case of estoppel.’* Counsel 
for plaintiffs further objected to the plaintiff Avignone now being 
questioned on cross-examination in reference to said alleged conver¬ 
sation. on the ground that the purposes stated by defendant's coun¬ 
sel of laying a founda- for contradiction and of examining him 
on his statement in this case that Ivoumel’s building out was damag¬ 
ing his property, were not sound, as said alleged conversation in 
1921 bore no reference to Roumel building out in 1925, and that 
the ground of contradiction was not well taken hut was a mere sub¬ 
terfuge to attempt to drag that alleged conversation into this present 
case, where it was immaterial, irrelevant, no defense, and res ad- 
judieata as to the defense attempted by it. The Court overruled 
plaintiffs’ objection, and allowed an exception on the grounds stated. 

“Mr. Gardiner: Here is another reason that it is admissible. 

The Court: Do you want me to change my ruling? 

Mr. Gardiner: Not at all. your Honor. 

The Court: 1 rided in your favor, and gave Mr. Alexander an 
exception.” 

The Witness (continuing on cross-examination) : That he did not 
say he didn’t remember, hut that he said he didn't recall; that he 
means bv that that Mvers didn't take the rule and measure in front 

i • 

of his eyes; that he did not come out with them at all. hut spoke 
right in front of my window; that was before they started to build 
out; that he was outside in front of his window; that, when they 
told him they were going to build next door, he never asked him 
al out the character of the building, that he was not interest- in 
that, that was up to them; they knew they could not go in front of 
mv place and build a store; that he told them he wanted 

153 some dav to remodel because he liked a double window, that 
what prompted him to say that was they said they were 

going to build a nice window, and naturally my window is built in 
the way I would like to have two windows; that his store is \7Vo 
feet wide and 96 feet deep; that he has plenty of room; that he spent 
$7,000 in the hack to build a factory for his business; that it would 
not he worth the difference in money to have his building out front, 
just to get a few feet and then build all the way through; that the 
cost of $5,000 or $6,000 to build out is just what he guesses, about; 
that he never found out; that he does not know that it would not cost 
over $2,000, that must be mighty cheap; that how he guessed at it 
was that it cost him $7,000 to build in the back, and it naturally 
would cost him that much; that he did not get an estimate; that that 
is all that was said that day in front of his store; that it is not a fact 
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that he told them that day that he wanted to come out himself; that 
he never talked about coming out; that he never spoke about money 
or anything of that kind to them; that how it happened that he told 
them about a double show-window was that he liked a double win¬ 
dow; that Mr. Myers did not tell him he could build him out for 
$2,100 or not in excess of $2,100; that he lives at 2429 18th Street 
over his store, and his family consists of himself and wife; that he 
goes out in the evening sometimes for a walk, but not very often, he 
has to attend to his business which closes at 11 o’clock in the evening; 
that when he goes out for a walk he does not necessarily go up and 
down 18th Street, he very seldom goes out 18th street; that he is 
pretty well occupied, but sometimes goes out, and sometimes does 
not go out of his place of business once a day; that he doesn't know 
how often it is that lie does not go outside during the entire day; 
that he cannot tell how often he went out in January; that he does 
not usually go out once a day. sometimes he stays in 3 or 4 days 
without going out, he has to attend to business; that he stays in to 
attend to business; that he does not necessarily go out and take a 
little walk, a little exercise, when business is not verv heavy; he 
generally goes out when he has some business; that when 
154 you go out on the sidewalk, you can see Roumel’s place, it is 
the first thing you can see as you go out on the sidewalk; 
that the Monday morning is when he saw the two feet; before that 
he saw them tearing down the building, and he told his lawyer 
about that, that he did not put that date down, but the first thing he 
called Mr. Ridgway up, that they were tearing down the building; 
that he saw them when they began tearing it down, and he called 
Mr. Ridgway; that he did not notify Mr. Ridgway until he actually 
saw them tearing it down; that the purpose of telling Mr. Ridgway 
was because he wanted to protect his property. 

On Re-direct Examination: That, when you step out of his store 
and step on the sidewalk, the concrete sidewalk in front of his store 
is level from the curb to his door, all concrete; that is his store 
(looking at Plaintiffs’ Exhibit No. 63, photograph of front view of 
No. 2429 18th St.), that the concrete from the curb to the front en¬ 
hance of his store, it is all level; that for all the store properties from 
2113 to 2471 18th Street that are built back the concrete stretches 
from the curb right to the front door, so there is no break in the 
sidewalk here (indicating the space within the 7 feet back of the 
front lot line; that standing right out here in front of Steins’ store 
(indicating on the concrete sidewalk right in front of door of Steins’ 
s A ore, No. 2167 18th St., within the 7 feet space back of the front lot 
line) you would be right against that wall (indicating the new 
north wall of RoumePs. No. 2465 18th St. as shown on Plaintiffs’ 
Ex. 65). the sidewalk built here runs altogether; there is a sidewalk 
there from that line (indicating on map from the curb to front 
wall of 2467 18th St.) to that line there, so that if you stand on the 
sidewalk here (indicating the space within the 7 feet back of the 
front lot line) you could not see those places because of Roumel’s 
building out, and that space is concrete just the same as the balance 
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of the sidewalk, the same as witness’ place; that, when he goes out 
of evenings, he generally takes his automobile from the hack and 
goes to see his friends; that he does not recall whether or not there 
was any debris or building material or fence or otherwise in 
155 front of Roumers property on this Monday when he first no¬ 
ticed the front wall being built out; that -is wife’s name is 
C’orinne Avignone and she is a plaintiff in this case and she is not 
as familiar with the English language as witness is; she under¬ 
stands it hut when you go into long sentences she doesn't under¬ 
stand at all. she understands a part of Knglish words. 

Hr-('ross Examination : that he first employed counsel in this case 
when he saw them tearing down the front wall of the house, that 
was before they ever started to build out, when they were trying to 
tear the wall down, when they were first tearing the wall down, the 
front of the building, that he does not now know the date. 

l\ c-He-Direct Examination : that when he first employed counsel 
he called Mr. Ridgway up, and Mr. Ridgway referred him to Mr. 
Alexander, .and that he first saw him about this case before they 
brought the front out. 

Farther Examination (by Mr. Gardiner): That he called Mr. 
Ridgway right when thee were tearing down the wall, and told him 
this man was tearing down the wall of the house; then lie called him 
again when that Monday morning, about half past twelve, when he 
saw that little hit of wall coming out. (by Mr. Alexander) That 
every time lie called Mr. Ridgway on the phone, Mr. Ridgway re¬ 
ferred him to Mr. Alexander. 


Whereupon Abe Stein, one of the plaintiffs, having been sworn 
as a witness of behalf of plaintiffs, testified in substance, that he 
is one of the plaintiffs in this cause, and his wife's name is Ethel 
Stein, and he and his wife own No. 24fi7 18th Street, and bought 
that property in 1919, and when they bought it, it was a store on 
the first floor and two apartments upstairs; that it had been re¬ 
modeled from a dwelling house for store or business purposes on first 
floor when they bought it; that the entrance to his store is on a 


level with the sidewalk, and there is a concrete pavement extending 
right from the curb to the front door of his store, and this concrete 


pavement also extends to the entrance of the apartments up- 
150 stairs: that at the time he purchased this property, he knew 
or had been informed about the building restriction on 18th 
street, and observed the buildings along on 18th St., particularly 
from 2413 to 2471 18th Street, before he purchased, and all those 
buildings were built apparently on the same line back from the 
front of the lots; that at that time there was not any building from 
2413 to 2471 18th St., the front or side walls of which was built out 


further apparently than any other front or side walls of any house 
from 2413 to 2471 18th street; that his was the first house that was 


remodeled for store purposes in the restriction line, and that as 
remodeled for store purposes the front or any portion of his side 
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walls were not further out than any other house; that before he pur¬ 
chased he got a report from the Title Company on the title, and 
that was followed by a certificate of title later on; before that he 
owned 2439 18th St., and at that time he knew already that it was 
covered in the deed when he bought this one (2467 18th St.) that 
all these houses had to be on the line; that he sold the first one; 
that the first one was 2439, and he bought the second one, No. 2467, 
in 1919, so he knew of the building restriction line at the time he 
bought this second house; (looking at Plaintiffs’ Exhibits Nos. 64, 
65 and 66, three photographs of the Roumel building), that they 
are right next to my building, where he lives now; that the first 
he observed that this work next door was extending out beyond his 
front wall was on Monday morning, January 26th of this year, and 
at that time out from the old wall it was about two feet high; that 
now it is a little higher than is shown in that photograph (indicating 
Plaintiffs’ Exhibit No. 66) ; that they had been working there a 
month before always in the back and he had not seen anything done 
in the front; they stopped work when that injunction was taken out; 
that they worked from January 26th the whole night, all night 
long, they never stopped, that the defendant Roumel that night rung 
the bell and witness came down, and his wife was in the back, and 
Roumel told him. “Would I let them go on with the work?”, and 
witness said, “No, sir, not when you go out from the building”, he 
would not allow them to ruin his building; that Roumel said 
157 would witness allow Roumel to go on with the work, at night, 
and witness said, “I would not allow you to go on at all, 
because 1 would not allow you to ruin my building”; that Roumel 
replied to that “I will give you some money”, and witness said “I 
don't want anv monev; I want vou to be on the line; I want to 
he on the line, like on the north side, the two buildings built there 
are on the line, and T want you to be uniform”; that before he 
noticed the front wall being built out beyond his wall, they had been 
working in the back for sometime like a month, and before they 
started to build that new front they had torn down the old front 
wall of the building, and he would say about a month because they 
had so many rooms in the back that they never had done anything 
to the front; that on this Monday when he noticed the new front 
and side walls being built out, at the front of that building there 
was lots of building materials and bricks and different things piled 
up down there, that you could see right next to my entrance of the 
store they had come out about two feet high; that was the first step, 
and he went over to Mr. Ridgwav and asked him would he recom¬ 
mend witness to some lawyer, and Mr. Ridgway recommended him 
to Mr. Alexander, and then he went to see Mr. Alexander; that he 
and his wife and their property are damaged by the defendant 
Roumel building his new front and side walls and new show window 
as he has done, and will be further damaged if he continues to build 
them; that nobody could see witness’ building unless they got in 
front of the building; it is built out there, and you couldn’t see 
it at all unless you got up in front; that it always take- away the light 
and air, that it damages him to an extent that he could not rent 
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his place if it would be vacant, because it sets all the way back like 
it is in an alley; that since be bought this property no building from 
*241.4 to 2471 18th Street has been built out further than the old 
walls of those buildings except the one with the injunction (Castle- 
mans’ 2433 18th St.), and this one next door to me (defendant's 
No. 2465 18th St.), and another one (2461 18th St.) which is 
built out a little, not for the entire height, just up with the 

158 windows one storv. 

On Cross-examination: That the house he now lives in and 
owns is the house that he last purchased in 1919; that when 
he purchased in 1919 that house, which is next door to the de¬ 
fendant's house, he knew that we had to stay seven feet back of 
the lot, that is the line; that after that there was this litigation 
between the Avignones and Castlemans over Castlemans’ building. 

‘‘Now, after that, did you sign his paper agreeing to eliminate 
that restriction? (showing witness the copy of a paper dated Nov. 
26, 1921, and recorded Feb. 3, 1925, which copy as Ex. #2 is 
attached to defendant's Answer tiled in this cause). 

To which question, plaintiffs objected and excepted, on the 
grounds, among others, that it was not proper cross-examination 
as it was not responsive to anything in the direct examination, 
that it was part of defendant's defense, if any defense it was, which 
it was not; that this paper was the same identical paper that was 
sought to be interjected by defendants in the former equity case, 
No. 39,304, when, at the start of the hearing in that case on Nov. 
29, 1921, Mr. Linkins, counsel for defendants Castleman in that 
case, stated he had this same paper, and it was not not allowed in 
as a defense in that other case, and it ought not now be allowed 
in as an attempted defense in this case, after having been recorded 
on Feb. 3, 1925, more than three years after its date, and after 
the institution of this present suit; that it is no defense in this 
suit; that it is in an uncompleted state and is no effect and force 
as it does not purport to be, and is not, executed by the owners of 
all the lots affected by the building re-triction line; that, while 
it purports to be made pursuant to the recital thereof reading: 
“Whereas it is the wish and desire of the present owners of the 
lots * * * affected by said building restriction that the same 

be abrogated and made null and void, it does not anywhere pur¬ 
port to be made, signed, or executed or acknowledged, by any owner 
whatsoever of lot 96, No. 2429 18th St., nor of lot 98, No. 2433 
18th St., nor of lot 99, No. 2435 18th St., nor of lots 72 

159 and 73 (combination lot 110, Nos. 2457-59 18th St., and 
for premises 2413, 2421, 2425, 2437, 2445, 2447, 2461, 

2465, 2467 and 2471 18th St., it is not executed by wife of party 
purporting to be the owner, and without it being stated that those 
signers are unmarried, and that particularly for 2467 it was not 
executed by Ethel Stein, one of the plaintiffs in this cause, who 
is now, and who was then, according to the uncontradicted Bill 
of Complaint and according to the previous evidence in this case, 
one of the two owners as joint tenants of that property; and fur- 
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ther that the paper is invalid, and was invalidly recorded, because, 
while it bears date of Nov. 2b, 1921, and the signers and executors 
thereof state therein that “we have hereunto set our hands and 


affixed our seals this 26th day of November, A. D., 1921,” it was 
acknowledged for all (but two) of said signers and executors be¬ 
fore a Notary Public on September 6th, 1921,—said Notary’s cer¬ 
tificate certifying that the parties who signed and executed this 
paper dated Nov. 26, 1921, (wherein they state it was signed, and 
sealed, executed, by them on that Nov. 26, 1921), were well known 
to her, the Notary, as the persons who executed and acknowledged 
this paper 2 months and 20 days before they, according to their 
own statement, ever signed and executed it; that further the paper 
on its face purports to be made, signed, sealed and acknowledged 
by the owners of ten properties not even within the 525 feet of 
the building line restriction frontage, which runs from 2416 to 


2471 18th St., namely, the owners of premises Nos. 2309, 2311, 
2317, 2327, 2405, 2407, 2409, 2411, 2473 and 2475 18th St. at¬ 


tempt to abrogate a building restriction line on property in which 
they had not, on the face of the paper, and had not in fact, the 
slight- right, title or ownership; that further from its very language 
and legal effect thereof, the paper, even if of any effect against 
the plaintiff Abe Stein (which it was and is not), is of no effect 
against the plaintiff Ethel Stein, and the plaintiffs Natale and Co- 
rinne Avignone, whose names or signatures nowhere appear 
160 in or on said paper; that further from its very language and 
legal effect thereof, the paper was not to be, and was not 
and is not, effective against any signer and executor thereof unless 
it was likewise signed and executed by all owners of all properties 
within that building restriction line frontage, and it was not so 
likewise signed and executed by all of said owners of said prop¬ 
erties, as appears on its face as previously pointed out. 

The Court: (after argument and reading of said paper) over¬ 
ruled plaintiffs’ objection and allowed exception on the grounds 
stated: the objection and exception to continue to all questions 
and testimony in regard to said paper, on this cross-examination. 

The witness continuing on cross-examination: (being shown said 
and reading copy of said paper) that he does not remember sign¬ 
ing such paper, this seems to be printed and he didn’t sign that 
print; that he didn’t sav that he did not sign such a paper, he didn’t 

sigjiJhis, it is printed; that he don’t remember signing. It was- 

(interruption by counsel’s question); that he didn’t say he didn’t 
remember anything, but he don’t remember; if he did sign this 

paper, it was to be signed by everybody that- (interruption by 

counsel’s question) ; that it is printed, unless he sees his own sig¬ 
nature, he could not tell, how could he tell. 

“Q. Now, didn’t you agree with the other property owners to 
abandon this restriction? A. If they all abandoned it.” That he 
didn’t testify for Mr. Castleman in his suit; that he didn’t come 
here to the court room to testify for Mr. Castleman in that suit, he 
came here to listen to the decision, but he didn’t get to testify; that 
he never spoke to Mr. Linkins, the attorney in that case; he never 
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saw Mr. I.inkins, he does not know whether Mr. Linkins saw him 
or not; that probably he saw Mr. Linkins, hut didn't know him; 
that lie did not tell Mr. Castleman that he would come down here 
and testify for him. 

Plaintiffs’ counsel: “It is understood that all of this was not 
brought out on direct examination, and I understand in bringing 
this out, he is making this man his own witness. It is not respon¬ 
sive to any examination I made, and, if it comes in, it comes 

101 in under my objection, unless he wants to make him his 
own witness." The Court overruled the objection, and al¬ 
lowed an exception. 

The Witness, continuing on cross-examination: That he did not 
tell Mr. Castleman, in the presence of Mr. Meyers, his architect, that 
he would come here and testify and tell the judge that he did not 
want that restriction on that property, and he did not come here to 
testify to that. That his place of business is 1907 Pennsylvania Ave¬ 
nue. and he remembers that Mr. Castleman came to his place of busi¬ 
ness with a lady notary public, and he was up on the bench, he is a 
tailor; that he cannot remember she asked him to acknowledge his 
signature and he did acknowledge it; at that time he used to work 
for someone else, and if the proprietor was at the place he would call 
witness out if anvbodv came to see witness; if witness was busv he 
would not call witness: that he does not know Catharine W. Noel, 
who has an ollice in the Colorado Building, or that a young lady 
came there to see him to get him to acknowledge his signature, or 
that she came there and commented on his position on the bench as 
a tailor; that Mr. Castleman was there several times. 

“Q. And didn't you have a talk with him about waiving this re¬ 
striction? A. About waiving this retsriction? Yes, I talked to him, 
provided they all signed and agreed. 

Q. And isn't it a fact that you were one of the parties who were 
anxious to have it waived? A. No. 1 am surprised you asked me 
that question. I have an attractive building, and it cost me five or 
six thousand dollars to get my building fixed up, and you know I 
would never want to agree to waive that restriction. My building sits 
nice, and it is remodeled and in a nice way, and I do not have to 
spend so much, and don't want to waive that restriction”. That he 
lives upstairs in his building, and the store is rented out below for 
$175 a month, and the tenant takes care of the heating apparatus, so 
he is satisfied with the money he gets out of the agreement; that he 
does not know whether he could or not increase his rent if the build¬ 
ing is constructed out there; that he does not think he would be able 
to rent that place as it is now for that money, if they build 

102 out there; that he does not think that he could go out too for 

$2,000 and then get $300 a month for his place; that he does 

not think vou can build out for that. 

* 

(The paper dated Nov. 20, 1921, was marked “Defendant’s Ex¬ 
hibit A”, for identification). 

That he lives next door to the defendant’s building, and he usually 
goes to work about 8 o’clock, but he is for himself now and some- 
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times it is a little later, that lie lias to open up the place; that his 
family consists of his wife and child, 12 years old, who goes to school, 
and -is wife is not employed and is there during the day over his 
store at 2407 18th St., and his child goes out on on the street and 
plays, and sometimes his wife goes out during the day; that when 
he goes out in the morning he can see next door to him, and he saw 
when the building began to be remodeled in the latter part of Decem¬ 
ber, he thinks, they started to tear the build- down in front, the front 
part of the building, and put the lumber up. That he knows the 
owner of this store (counsel indicating on map 2401 18th St.), his 
name is Lazarus. 

Plaintiff objected that this testimony was not responsive to any¬ 
thing on direct examination; which objection was sustained by the 
Court, after the question was asked, “And you saw him and talked 
to him in December, didn't you?”. 

That he has a cleaning and pressing place at 1907 Pa. Ave., and 
usually works late, usually stays there until half past 7 or 8 o’clock, 
and sometimes goes home by stieet car and sometimes in the machine, 
that he goes off the street car (Capitol Traction) at Columbia Road, 
and walks back to his place, but does not walk by the defendant’s 
house to go to his own house, because witness's house is to the north 
side of defendant's; that he does not have to walk right against the 
defendant’s wall to enter his own house, because that is the entrance 
to witness’ store, and his entrance is to the north; that he talked to 
the defendant the night he was building all night, and told him then 
that he (witness) objected to his building at night or any 
103 other time; he talked to witness; he rang the bell and witness 
came out in the hall. 


Q. And did he tell you then that he thought there was going to 
be an injunction against him and he wanted to build that night? 
A. Exactly ". Defendant told witness that night that if witness’ wife 
would be disturbed and his child, he would take them down to a 


hotel, and witness told him he didn’t want to have anything to do 
with it, di-n’t want it built at all, and witness refused him and called 
up the station house several times for somebody, to send somebody to 
stop it, stop the noise, his wife was siek that night; that it is not true 
that witness said not a word objecting to his building, except that 
witness became indignant because defendant was building at night, 
because witness objected to that building on it, objected because it 
came out there; that was Monday night, and Monday morning he 
had just come out and engaged his counsel, Mr. Alexander, and he 
was introduced to him by Mr. Ridgway; that he saw Mr. Ridgway 
about 10 o’clock, and that was the first time he saw him, Monday 
morning, but he had known him before that, and he went to see Mr. 
Ridgway because he knew Mr. Ridgway was interested in that former 
case, and he knew all about that case; that was Monday morning, 
January 26th, 1925, and he did not know before that this building 
was coming out there; that he had not seen it every day going to 
work, as they didn’t start the building of the wall, that he had not 
seen the construction until Monday morning at all; that it is not true 
that the foundation was brought out and the bricks started up the 
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1st of January; that Monday was the first day he saw it; if he saw it 
before, he would go ahead, he would not wait, you know, Mr. Gar¬ 
diner, if you own a building next door, if you go- (interruption 

by counsel's question) ; that he never saw that going up there until 
that time. 

“Q. You never did? A. No, sir’*. 

Mr. Gardiner: 


Q. Isn't it a fact that you talked with Mr. Lazarus, who owns that 
building (No. 2401 18th St.), before it (2465 18th St.) was built out. 

Mr. Alexander: Now, if your Honor pleases, I make the 
104 same objection. Counsel is going ahead, and I have been 
giving him a free rein along, without making any objection, 
but this is not responsive to anything on direct examination, and now 
he goes on further and further, getting far afield, and then coming 
back to that alleged conversation; and I object to it unless he makes 
this man his own witness. All these questions are not responsive to 
anything brought out on direct examination. Further, even if there 
was a conversation between this witness and Lazarus, that cannot 
affect the rights of Mrs. Stein and the Avignones. Further, even if 
there was a conversation as is alleged in defendant's answer and 


affidavits tiled bv defendant, that conversation is no defense — anv 
of the plaintiff's including this witness.” 

“Mr. Gardiner: The witness savs he never knew anvthing about 
this building being put up until this Monday morning, and now I am 
entitled to test his memory. 

Mr. Alexander: lie says that is the first time he saw it was. 

The Court: I think he has a right to go into it.” 


After further argument, the Court overruled the objection and 
allowed an exception on grounds stated. 


The Witness, continuing on cross-examination: That it is not a 
fact that before the building started he knew it was going to be 
brought out. 

“Q. And isn't it a fact that you went down before that building 
and stood there with Mr. Lazarus, when you saw the front of the 
building was going to be pulled out, in the latter part of December? 
A. Not at that time. Mr. Lazarus was trying to talk to me; not at 
that time at all'’; that he does not remember the date that 
Lazarus talked to him, he was trying to talk to him, but he had to go 
on, he talked to witness, and tried to get witness to talk to him in 
front of his (Lazarus’) building (2461 18th St.), and witness had 
to run after his car, and didn't have time to talk and Lazarus—he 
grabbed hold of witness; it was in front of Lazarus’ place as witness 
passed by, it was no conversation at all; Lazarus tried to stop 
165 witness, and witness would not let him finish it; he could not 
remember when this was, it was before the Monday he went 
to see Mr. Ridgway, probably a few days before; that he did not tell 
Lazarus he wanted the buildings to come out, and did not tell Lazarus 
to tell Roumel to get a builder’s bond so that no one could interfere 
with him. 
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(Plaintiffs continuing objection and exception.) 


That lie could not remember when it was—he didn’t talk to 
Lazarus, Lazarus tried to talk to him,it was probably around 8 o’clock, 
witness was going to work in the morning; that it was before they 
commenced to come out with the building; Lazarus just tried to stop 
him, and said “Are they coming out with the building,” and witness 
said, “It don’t look like they are coming out with the building;” 
witness told Lazarus witness didn't know, and couldn’t talk to him 
because he had to run to catch the car, “and I wouldn’t speak to that 
man;” that is all the conversation I had. 

“Q. Then I understand he said they were coming out with the 
Roumel building? A. Yes, he say that, I heard him say that. 

Q. And you said that you had not seen it? A. 1 says, it don’t look 
to me like they are coming out with the building. 

Q. Now, what did he then say? A. I ran to catch the car. I 
don’t know whether he said anything or not. That finished the 
conversation.” That he did not discuss with Lazarus the fact that 
the building on the other side had been brought out. “I would not 
talk to that man, if 1 know my life is in danger.” 

Q. You made no objection then to its coming out, to him? A. I 
didn’t took time to say anything. I say it don’t look to me like they 
are coming out. That is all I said.” That he positively denies say¬ 
ing anything to Lazarus about getting a builder’s bond, and never 
mentioned that bond; that was all the conversation. That he did 
not mean that he saw Lazarus a few days before he saw Ridgway, he 
knew it was a few days before they commenced tearing down the 
front; that he looked that night but there was nothing to see, and 
did not make any inquiries; that the ownfer spoke several times to 
witness, but witness never saw them coming out with the building, 
and said it would damage witness’ building; that he said that to the 
owner (defendant) of the building a little before Christmas; 
IOC this was a little before Christmas, when Mrs. Lazarus was 
putting toys out in front of the building, when witness went 
to defendant’s place on 7th street, and defendant came down, and 
talked about the building coming out, and witness said he did not 


see it was coming out, and defendant did not tell him it was coming 
out; that this was at defendant’s place on 7th street, he does not 


remember the number, that he does does not know who was present 
at this conversation, “there is lots of customers,” and witness asked 


defendant “whether he allowed next door to put toys all over the 
place,” and defendant said “I think I am going to stop it,” and told 
witness he was going to build right away, but witness did not un¬ 


derstand they were going to build that wall at that time there; that 
defendant did not ask him, and he did not tell defendant, there were 
restrictions there, defendant knew that before that; that defendant 


was in witness’ place on 18th street, right next door to that place, 
and tried to sell that place to witness, and defendant knew “we was 


talking about the restrictions, and he knew all about it, and that was 


before he was going to remodel. I told him I cannot buy it, I had 
this, and ‘it is enough, I cannot buy.’ He knew all about the restric- 
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tions, and he said he was going to follow the same line as the rest of 
themthat defendant said if he could not sell it he would have to 
remodel it, he thinks that was all said at that meeting, well prob¬ 
ably—he could not remember all those things, you see, but that was 
the subject, and defendant came to see him to sell the building, that 
defendant says he will remodel it and make it uniform, to look nice, 
three stores are already remodeled, and his one would be the fourth, 
to look uniform; there was a store, the second door below, he came 
out with his windows, which had been built when defendant was 


talking to witness, so it was not uniform, it had the window in it, 
“he just slipped in,” that by “slipped in” witness means “he done just 
like Mr. Roumel tried to do this time, just put the building up at 
night so nobody could see it. That was the other party that 
167 done that same way;” that he did not see when that was put 
up, he didn't live in that section. 


On Redirect Examination: That during this conversation he had 
with the defendant when the defendant came to see him about sell¬ 
ing him the building, “I could state that lie says all about the re¬ 
striction, because he saw the building down below (Castlemans’, 
2433 18th St.) was stopped,” and that building down below was 
mentioned in the conversation between them, and defendant “states 
about keeping himself back, the way they settled with that other 
building;” this conversation was around duly, somewheres in the 
summer; that Lazarus is the owner of this building that is built out 
for the show window in the first Hour, the one next removed from 
where the defendant is now, and is the building that witness referred 
to that “slipped out;” that he could not remember exactly what day 
it was Lazarus talked to him, “because that man, I don’t talk to 
him; I don't even pay any attention to what he means about it. It 

did not even come to my mind at all.” 

•/ 


The witness was recalled on March 9th, 19*25, for farther Redirect 
Examination: That in regard to the conversation with Lazarus, to 
his best recollection, going over the matter in his mind, that con¬ 
versation was the last part of December, and it was before they had 
started to tear down the front wall of defendant’s building, and he 
wants to correct his testimonv that it was three da vs before he saw 

v %j 

the front walls being built out. 


On recross-examination; 


Q. Now, tell me how you refreshed your memory since your last 
testimony on that point? A. Well, Mr. Gardiner, you told me I 
was before on the witness stand. That was the first time in my life 
I was on the witness stand, and 1 was nervous, and I did not know 


reallv what I said vesterdav;” 

•/ %} 1 


that after he left the witness stand he 


just commenced to cool ott* a little, you know, and thought the matter 
over, and he thought that was the right time, the last part of De¬ 
cember; that he cooled off after he thought the matter over—“it was 


right that I stated the date, which I did not know exactly the 
168 date when it was. Right now I do not know the date when 
it was, but I knew it was the last part of December. That 
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since he left the stand before coming on the stand now he has not 
talked to anybody about this matter, has not mentioned it to any¬ 
body, has not mentioned it to Mr. Alexander; that the reason why 
he put him back on the stand to correct it is because when he cooled 
off he thought the matter over by himself, he did not give the right 
date, which he did not know; that he has not talked to anybody 
about it; that he employed Mr. Alexander in this case on January 
26th because that was Monday when he saw the two feet about the— 
(interruption by counsels question) ; that he did not employ Mr. 
Alexander until January 2 th; that how he happened to employ Mr. 
Alexander is he went down to Mr. Ridgway, who told him to go and 
see Mr. Alexander; that he had not talked to Mr. Avignone or any¬ 
body until January 26th; that the Lazarus conyersation was the 
latter part of December, and he told witness they were going along 
this line. 

“Q. Why, if you were told the latter part of December that be¬ 
fore they started to tearing it down, that he was going to buiU it out, 
didn’t you take action before the building was almost completed? 
A. No, sir, I did not take no action. I did not know whether the man 
was coming down or not;” that lie did not ask defendant about it. 


That he did not employ counsel until the 26th of January because— 
“well, I would not take Mr. Lazarus’ word to me anyhow, because he 
is an enemy to me and 1 would not believe him, what he say to me.” 
That when Lazarus told him in the latter part of December before 
they began the destruction of the old building he did not employ 
counsel, and did not do anything between that time and the 26th 
of January to stop him “until I see that he is coming out;” that he 
watched every day but did not see him coming out. 

“Q. Now 1 want to show you something. Look at the color of 
those bricks in that new building (showing photograph, Plaintiffs’ 


Exhibit 


No. 66, Ex. #11 to Rill). White, ar-n’t they? A. Yes. 
Q. Now, look at the color of the bricks in these other build- 


160 ing- (in same photograph). They are red. aren’t they? A. 
Yes. 


Q. Now. you mean to tell me that you lived next door and went 
in and out of there every day and did not see those white bricks there 
until the 26th of January? A. It was not because they commenced 
to build out—they built it overnight, Mr. Gardiner.” 


During these last questions and answers, plaintiffs’ counsel showed 
to the Court the two other photographs of the defendant’s building, 
Plaintiffs’ Exhibits Nos. 64 and 65, Exs. #0 and 10 of Rill, which 
show that only the bricks on front face of front wall were white, 
and the bricks of the side walls were dark, and that the white bricks 
of front face of front wall do not begin until for some distance above 
the ground. 


The Witness: That he did not see those foundations put in there 
and brought out in cement. That it was not the foundation “in 
here.” “They just put a piece of wood here and go over the bricks. 
There was no foundation at all here (indicating for north side wall). 
That he is not a builder and does not know about the foundation; 
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that Saturday he commenced to see. and paid special attention Mon¬ 
day morning, and Monday morning they was up pretty near two 
feet high, about two feet high, and when he first saw them they 
were putting the side walls which were not white brick hut kind of 
red brick, and they had not put any white brick in there then, he 
is sure of that, on the 26th. 


Thereupon the further hearing of this cause was adjourned until 
March 9th, 1925; and on that date the hearing was resumed. 

Whereupon Plaintiffs' Counsel: I will ask if anybody from the 
Building Inspector's Office is here this morning with the missing 
building permit papers (for construction of first houses on said 
subdivision lots 45 to 54), that he was unable to locate the other 
day. 

There was no response. 


170 Whereupon J. Franklin Bell, sworn as a witness on be¬ 
half of plaintiffs, testified in substance, that he is Lieutenant 

Colonel 4. Franklin Bell: Engineer Commissioner, District of Colum¬ 
bia; and also Chairman of the Zoning Commission of the District of 
Columbia; that, as Engineer Commissioner of the District, such mat¬ 
ters as the widening of roadways and the establishment of building 
lines in the District comes under his duties; that also as part of his 
official duties he has observed and noted, and there comes before 
him in his office, conditions on residence and business streets in th? 
District; that he has noticed conditions on the east side of 18th street 
south of Columbia Hoad, and has seen this property No. 2465 18th 
street, where there is now a building projecting beyond the wall of 
the old house, has seen it. recently, within 5 days. 

“Q. 1 will ask you whether or not the projection out of any side 
walls and new front walls of premises 2465 18th Street, is or is not 
a damage to the house immediately adjoining to the north and to the 
house 2429 18th street?" 

Objection by defendant. 

Plaintiffs' Counsel: I did not go very far in qualifying Col. Bell 
as to his professional attainments. 1 thought that was understood. 

The Court: That would not be necessary here. 

The Court, however, refused to allow the witness to answer the 
question. To which ruling of the Court plaintiffs’ counsel objected 
and excepted, on the same grounds as those stated relative to the 
Court's previous ruling in refusing the testimony of the witness 
Hazen, the District Surveyor, and in addition stated: 

“I now otfer to prove by the witness, in order to have it plain on 
the record, that the witness would testify that 2467 and 2429 18th 
street are damaged substantially by the building operations of the 
defendant Roumel at 2465 18th street, being damaged in this 

171 respect; that it was a damage to those properties in view of 
the fact that this projection built out by Roumel obstructs 

the air, view and light, and advertising signs of both my clients’ 
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property; and also I offer to prove by the witness that another reason 
why those properties are damaged is that ultimately, in his opinion 
as the Engineer Commissioner of the District, it will be necessary for 
Ihe District of Columbia to widen the roadbed of 18th street, and 
that, of the District of Columbia widens the roadbed of 18th street, 
it will be necessary to take the additional space for widening from 
the sidewalk in front of these properties, that ultimately it may be 
necessary for the District to establish a building line along 18th 
street approximately .seven feet from the front line of the lots, and 
being substantially the same line as where the houses are now built, 
and that, therefore, it is an advantage and consequently a damage 
if the building restriction line is not preserved as it now is, that 
private building line, for the reason that, if the roadbed is widened, 
or the building line is established, and the private building line is 
not preserved as it is now, there would not be sufficient sidewalk for 
business purposes along there. 1 also offer to prove bv the witness 
that an additional reason for tlie widening and the establishment of 


the District building line back is the very congested condition of the 
traffic, that there is verv heavy traffic along that street, that 18th 
street is a very busy artery, and that it is desirable that it be pre¬ 
served as a wide a street as possible, at least by the preservation of this 
private building line, and that for these reasons tlie building out by 
the defendant is a damage to the plaintiffs’ property and all property 
within that restricted frontage of o25 feet, and that this is more 


desirable for that street as a business street than as a residential street 


that this building restriction line be observed and not violated by 
building operations projecting out like the defendant’s. I make a 
further offer of proof by this witness of damage to plaintiffs’ 
172 properties, and how they are damaged, by what the defendant 
is doing; that this witness is the Chariman of the Zoning 
Commission of the District; that the Zoning Commission of the 
District now has in contemplation the establishment of a new zoning 
regulation, the hearing on which is to be held March 12th, this 
month, and this proposed regulation proposes to add to sections XV, 
XY-a, XVI, XVI-a, XVII and XVIII, pertaining to all of the area 
district, this requirement: 


‘‘When eighty per cent of the frontage on one side of a street, 
between two intersecting streets, is improved with buildings and 
the front walls of eighty per cent of these buildings have been kept 
back from the building line or building restriction line, no building 
hereafter erected or altered shall be placed nearer to the building 
line or building restriction line than the distance established by the 
majority of the eighty per cent”; 

and hence, if this regulation is established and hereafter the owners 
of other properties along there desired to build out to the front lot 
e t could not cfo so because of said regulation, and so they 
would be greatly damaged by the defendant being allowed now by 
the Court to stay out, projecting out beyond the other properties; 
and furthermore the very language of that proposed regulation evi- 
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dences the desirability and the advantage to these properties of 
maintaining this building line restriction and that its violation by 
the defendant is a present and continuing damage to to said prop¬ 
erties and to the plaintiffs. I understand that the Court refuses to 
allow the testimony as offered, and allows the plaintiffs an exception 
for the reasons and grounds stated.” The Court refused to allow the 
witness to testify in any particular as offered, sustaining defendant's 
objection, and allowed plaintiffs an exception on grounds and reasons 
stated. 

Whereupon R. A. Wheeler, having been sworn as a witness on 
behalf of the plaintiffs, testified in substance: That he is Major, 
Corps of Engineers; Assistant Engineer Commissioner for the Dis¬ 
trict of Columbia, and Executive Officer of the Zoning Corn- 

173 mission of the District, and that it is part of the duties of his 
office to have matters come before him pertaining to the widen¬ 
ing of streets, the widening of roadways, and the establishment of 
building lines in the District of Columbia; that he is familiar with 
conditions on residence and business streets in the District, and is 
familiar with the east side of 18th street below Columbia Road, and 
has been along there a great many times, could not estimate the num¬ 
ber of times, at least a hundred times, and was along there recently, 
the early part of the past week: that, so far as traffic conditions and 
pedestrians are concerned, lie considers it a busv street; that he knows 
the location of the building operation being carried on where the 
waits project in front of other buildings, but does not recall the 
mini- of the premises, he saw the building operations and it is in an 
ineompleted state. 

“Q. I call your attention to the map on the blackboard, and where 
I am pointing is 246.") 18th street, indicated on that map as pro¬ 
jecting out beyond the fronts of the other houses in that row, and I 
will ask you whether or not. in your opinion, and from what you have 
observed of the conditions there, the building out of that buildimi 
in front of the other buildings in the row is or is not a damage to 
property immediately adjoining to the north, No. 2467 18th Street, 
and to property No. 2420 18th Street? 

Mr. ( lardiner: 1 object. The same objection. 

The Court: The same ruling. 

Mr. Alexander: It is understood, without my repeating my offer 
of proof, that I make the same offer of proof with respect to this 
witness that I made with respect to Col. Hell, and that to your Honor's 
ruling refusing to allow the offered testimony of this witness the 
plaintiff’s have an exception, on the same grounds and reasons. 

The Court: Yes, sir. 

Mr. Gardiner: I would like to make Major Wheeler my witness 
for a few questions.” 

174 Whereupon Major R. A. Wheeler, heretofore sworn as 
a witness for plaintiffs, now testified as a witness for de¬ 
fendant, in substance: that 18th street has in the last few years be- 
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come a very busy street in this neighborhood; that some of the 
houses are used for residential purposes, but lie does not know the 
number; that the frontage on the east side is zoned for business, but 
the actual conditions inside the buildings, as to whether all of them 
are used for business or part of them for residences, he cannot 
state; that very decided changes have taken place there in the last 
couple of years, tending towards business, before that it was largely 
built up with residence buildings, that this was zoned as a business 
section August 30, 1920, that he has not with him that map show¬ 
ing that zone, and is quoting from memory; that it was probably 
zoned for business because it is a car line street and offered more 
advantage for business, and it was probably considered a main 
traffic artery to serve that section, the northwest; that the Zoning 
Commission concluded it was then coming into business and it was 
naturallv a business street, which is whv it was zoned under the 
classification of First Commercial, but that does not give the oc¬ 
cupants of the buildings the right to use them for any business pur¬ 
pose. unlimited, but for any first commercial use; there are dif¬ 
ferent commercial uses; any first commercial use may be used on 
that block, but not any second commercial use or industrial; that 
laundries do not come within first commercial, retail business eon- 
ducted on the ])remises is first commercial business; that there is a 
garage on the west side of 18th street in that block but that was estab¬ 
lished before they had zones; that he has not been a resident of 
Washington for many years. 

On cross-examination: 

“Q. Counsel asked you a question as to this part of 18th street 
being zoned in 1920, because business was coming in there. As a 
matter of fact, was it not zoned because it was business at that 
time and not because business was coming in?”; that witness was 
not able to say why the original Zoning Commission zoned 
175 that First Commercial, further than to give the general prin¬ 
ciples under which they established First Commercial dis¬ 
tricts throughout the District, and that principle is they zone First 
Commercial streets where the traffic conditions and existing business 
and the expansion of business would seem to direct that that should 
be done; that the Zoning Commission did provide for the expansion 
of business thev provided it along thoroughfares where thev 
presumed business would logically expand, and where residences 
would naturally be abandoned, but they did not zone simply be¬ 
cause of some future, they take into consideration present condi¬ 
tions. 

Whereupon William B. Turpin, having been sworn as a wit¬ 
ness on behalf of plaintiffs, testified in substance: that he is a real 
estate broker, and has been engaged in the real estate business in 
the citv of Washington since 1889, and is familiar with conditions 
generally in the city of Washington, both in business and resi¬ 
dential sections, and is familiar with 18th street south of Columbia 
Road, particularly premises from 2413 to 2471 18th street, and 
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would be afraid to sav how manv times he lias l>cen along that 
street; that he has been living for some time out on Conn. Ave. ex¬ 
tended and he comes that wav almost invariably, and before that he 
went up and down there a great deal, visited on that square and • 
knew people along there; that he has testified as an expert witness 
as to real estate conditions in the District, for the District and for 
the United States. 

Mr. Gardiner: We will admit that the witness is competent to 
testify as a real estate expert. 


That he has also testified in other cases, after having qualified 
as an expert, as to values and conditions of business and residential 
properties; that he testified as an expert witness on behalf of the 
plaintiffs in the equity case of Kvignnnes vs. Castlcmans; that he 
has noticed the building operations out front now being carried on 
bv the defendant Koumel in this case, at 2465 18th street, 
176 and those building operations are the extension of the prem¬ 
ises quite a number of feet, probably 7 or 8 feet, beyond 
the ordinary building line of the row. and by the building line of 
the row he means the actual frontage of the buildings, where they 
are actually fronting on the street; that the fronts of all the houses 
from 2116 to 2471 18th street, as far as he can judge without 
measuring, are all on the same line, approximately 7 or 8 feet back 
from the front of the lots. That, in his opinion, and from what he 
has observed of the conditions there, the building out by the de¬ 
fendant Koumel at 2465 lSth street is a material damage to premises 
2467 and 2420 18th street, in the shutting off of view, particularly, 
and the putting hack in a pocket the properties along the cstablishc 1 
line: that it necessarily narrows the space between the front of 
the houses and the roadway, and makes it impossible to see some 
of the properties until you get right on top of them, because of the 
projections. 

“Q. Is it. or is it not. a damages* to premises Nos. 2429 and 2467 
18th street, if the buildings from 2413 to 2471 18th street, and 
particularly No. 2465, are allowed to project out beyond the old 
walls of buildings in that row, in view of the fact that ultimately the 
District might widen the roadway or establish a building line along 
there?” 


Objection sustained, and exception. 

Plaintiffs offered to prove by the testimony of the witness that it 
would he a damage, a material damage. 

“Q. 1 will ask you now, do you think that the District will ulti- 
matelv widen the roadbed of 18th street?” 

Objection sustained, and exception. 

Plaintiffs offered to prove by the witness that it will he necessary 
for the District sometime in the future to widen the roadway of 
18th st. along there; and asked the witness whether or not, in his 
opinion, it will be necessary for the District in the future to estab¬ 
lish such building line; and offered to prove by witness that it 
would be necessary. Which testimony, and offers, were not allo-ed 
by the Court. Objection and exception. 
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177 Plaintiffs offered further to prove by the testimony of 
the witness just what they offered to prove heretofore by the 

testimony of the witnesses, Col. Bell, Major Wheeler, and Mr. 
Hazen, which offer the Court rejected; to which ruling, and to the 
rulings of the Court in not allowing the questions just asked, and 
in rejecting the offer of proof in connection therewith, the plain¬ 
tiffs objected and excepted on the same grounds and reasons as 
stated in objecting and exception to the Court's rulings in reference 
to proffered testimony of said witnesses Col. Bell, Major Wheeler 
and and Mr. Hazen. 

On Cross Examination : That in regard to No. 2429 18th St., it 
would not be obstructed as to light and view there by the defendant’s 
building as much as the house next door, 2433 18th St., that it 
would take a surveyor to plat that out, the line of vision; but 
certainly the line of vision would be broken by anything out in 
front of the other line of houses; that the line of vision of occupant 
of 2433 18th street would be affe.rted. by the extension of property 
at 2465 18th street, as a line drawn between those two properties 
would certainly show there was an obstruction to the line of vision. 

X/ 

That, if you lay your pencil (indicating on plat) between the 
two, you see you are getting an obstructed view there in spite of 
everything, you cannot help it; that this 2465 18th street obstructs 
the view from this place (indicating 2433), up the street to a 
certain extent, and all these properties down here (indicating houses 
south of 2465) would not be able to see this property (indenting 
properties north of 2465) as plainly as if it was not there. That 
of course this building down here (2433) would meet the eye 
fust in any direction. 

“Q. Then referring to 2433, how could you see through that? 
A There is a combination there of a saw tooth that is very un¬ 
pleasant to anybody going up and down and trying to get a locality 
there. Here is an exaggerated or emphasized case (indicating 
2467). This building is certainly blocked in there and is 

178 damaged, and the damage is proportionate all the way along. 
That he would not say that all houses on the east side of 

this restriction are vacant, he didn't count them, but there are 
some vacant houses, and he thinks some of them are still occupied as 
residences, and he would say not very many are vacant; that if 
there are 29 or 30 houses in the restriction, he does not know how 
many are vacant. 

(In addition to plaintiffs’ continuing objection and exception 
as to character, etc. and vacancies, objection and allowed exception 
as this line of cross examination being not responsive to direct 
examination.) 

That he expected to testify here today, and went up there and 
examined the property, and there are some vacancies there; he did 
not count how many; there are quite a few stores there; that he 
never thought particularly what that property is worth a square 
foot now in connection with this case; they are small buildings 
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and he supposes the ground, if vacant, would l>c worth about $3 
a foot; the houses do not add much to the value, hut they do add 
some to the value; that he would sav the houses would add at 
least $4,500 to the value of the property, because they arc susceptible 
of remodeling; that he can realize why the houses that he said are 
vacant, are vacant, because that is in a state of transition from one 
occupation to another, from one occupany to another, and the condi¬ 
tions of that street are very peculiar. It is a narrow street with car 
tracks in the center; in my opinion it will he necessary—(interrup¬ 
tion by counsel’s question) that, in his opinion that street is narrow 
and it has car tracks on it. and the automobile condition in this city 
has narrowed the streets verv materially from what they were before 
the automobile was in existence, the automobile condition has 
narrowed all streets, but it has narrowed streets of this character 
much more emphatically. “I counted the other day and there were 
29 automobiles parked between Columbia Road and Kalorama 
Road on 18th street, east side. On two other occasions I counted, 
and on one occasion I found there were 15, and on another occasion 

2d. Now, that condition cuts the roadwav down hv at least 

• •< 

170 8 feet on each side, and on three occasions there were trucks 

up there unloading in such a way, practically in such a way 
and faced in such a wav, that is was necessary for anv automobile 
or vehicle of any kind going up 1 Sth street to go over the car track 
entirely; that the same condition applies on F street to a certain 
extent, and on 14th street to a certain extent; that it applies between 
Pennflsylvania Avenue and I street on 15th street; hut it obtains 
here (on 18th street) particularly strong because that is a thorough¬ 
fare to the whole northwest, all up (’onnccticut avenue, the major 
part of the traffic goes up 18th street, and conditions there are 
so congested that it will be necessary in my judgment to widen 
the roadwav there, and that, can onlv he done hv taking away the 
sidewalk space. If that is done the sidewalk would lx* too narrow, 
in my judgment, for business purposes, and any projection out 
from the sidewalk is a menace to every other piece of property there; 
that if all the properties there were brought out to the sidewalk it 
would he a menace then because they would have a sidewalk condi¬ 
tion that would not he adequate; that he paid no particular atten¬ 
tion to the sidewalk on the other side of the street because he was 
to testify about this, and all the attention he had he gave to this 
side, except he knows conditions are bad over there and would 
he worse—(interruption by counsel’s question); asked about condi¬ 
tions on 15th street between Penna. and I St., as compared with 
18th street, stated 15th street is a one way street and yet the conges¬ 
tion is terribly had, there is a terrible congestion there, such conges¬ 
tion as 1 am sure they will have to widen that roadway by taking 
off* of the very wide sidewalk they have there; that 14th street 
running north from Penna. Avenue for a number of blocks is not any 
more congested than this is (18th St.), 14th St. from F, or from 
II street, up is not more congested than 18th street; that he goes 
over them both every day. and he thinks the congestion is just 



N. AVIGNONE ET AL. VS. CONSTANTINE HOUMEL. 


100 


about as bad on 1 Stli street as on 14th street; that he has 

180 never cheeked up the number of automobiles on 14th street; 
that it is his impression after going over the properties every 

day, without checking up the number of automobiles on 14tii 
street, that there is as much congestion on 18th street as there is 
on 14th ; that he does not think that 14th street all the way up to the 
Arcade Market is more congested than 18th street; that he doesn’t 
know how much more congested 18th street is than 14th street, 
hasn’t checked it up; that he has gone up and down 14th street for 
years because he used to live that way; that this condition on 
18th street has arisen the last two or three years, anyhow; that 
18th street would be a very desirable residence street except for 
the threat of these houses building out; that the traffic conditions 
there make for the possibility, and the desirability of turning it 
into business, and with this threat here, it would seriously aifect 
the value of the property, to have a man not know when he bought 
property what the building line was. That he does not know 
that all residents-in that neighborhood moved away because the 
noise and confusion became intolerable; a great many handsome 
houses have keen built on Conn. Avenue just the other side of the 
bridge, where the congestion is almost as great, within the last two 
or three years; that, within his knowledge, it is not a fact that 
all tlie original property owners on the east side of 18th street, 
south of Columbia Hoad, have moved away in the last two years 
or so, because it has become intolerable as a residence street; and, if 
it is a fact they have moved, he does not think that is the reason; 
that, if it is not fit for residence purposes, it should be converted 
into business. That, if you convert property into business, you do 
not necessarily want your show windows on the sidewalk, it is 
desirable for the show window to be on the sidewalk, but it is 
very possible to bring the sidewalk to the show window, as is done 
in hundreds of cases; that he does know where the sidewalk is there 
on 18th street, but, if these buildings build out, it changes the 

181 sidewalk, because the men below there have the right, and 
they would take advantage of it, to build the concrete or 

sidewalk right up to their show windows, as they have done in 
hundreds of cases on 14th street ; that he belives it is desirable to 
have the sidewalk up to the show window line, but be believes that 
result can be best obtained by extending the concrete to the present 
line of the buildings. 


“The Court: I understand that what he says is that it is more 
desirable in this case to bring the sidewalk to the store than the store 
to the sidewalk. Is that what you say? 

The Witness: Yes, sir, that is what I mean to say.” 

That whether it is an advantage to the property owner to have a 
large store or a small store, is a question that depends entirely on the 
business; some men want a large store and some a small store; that 
the character of stores there, in his judgment, would be small; there 
is plenty of room on these lots for years to come, in his judgment; 
that the business that is using stores there would want neighborhood 
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stores, small stores; that he does not know why they built the stores 
on the other side of the street out to the sidewalk rather than have 
the sidewalk built back to the stores, or why all around the corner 
they built them out to the sidewalk. (Plaintiffs continuing objec¬ 
tion and exception.) That he does not know the widths of those 
lots around the corner, but doubts whether they are the same depth; 
that, if they are the same depth, he supposes they built this drug 
store out to the sidewalk instead of building the sidewalk back, to 
get more room, a drug store located like that would need more room 
than it would on a side street; that these buildings built out here 
affect the view of the pro]>erties we have been inquiring about, this 
property down here affects the view (counsel indicating) to a certain 
extent, this property built out here affects it (counsel indicating on 
maj)), this property built here affects it (counsel indicating on map, 
that he found this built out (counsel indicating on plat) as he 
18*2 remembers it, and lie found this built out (counsel indicat¬ 
ing). and he does not know from the point of 2418 south to 
Kalorama Hoad they have a right to build out without any questions; 
when asked, suppose these houses from 2413 south to Kalorama 
Road, have a right to build out now to the sidewalk, do you think 
these houses built back should remain back like they are or should 
they be built out, he answered he thought it would be better to have 
a wider sidewalk there than they have now, and that they would have 
if the street was widened; he thinks the restricted zone is large 
enough to create a neighborhood of its own and any projection out 
of that line damages everything else there; that it is approximately 
about half way from here down to the Gilbralter (counsel indicating- 
on plat) ; that he thinks the values would be more with the building 
line as presently established; that within this 525 feet, notwithstand¬ 
ing the other property is built out, they would be better back, with 
the wider sidewalk. 

On Redirect 1\lamination: That the rule established in a great 
many of the business places from 2413 to 2471 18th Street, that he 
has observed along there, is they are paved with concrete from curb 
right to the front door; that is what people would naturally do and 
what they do do; that when he says the sidewalk was brought to the 
show window, he means not only the sidewalk as originally estah- 
lished hut also the sidewalk up on that seven feet restriction, because 
he thinks the 20 foot sidewalk will soon be done away with and cut 
down; that if the projection of the Castleman house, 2483 18th street, 
was taken down, Roumel’s house No. 2465 would project more from 
a point north of it than it does at present, and the same thing would 
apply to any projection over the line that has been established there 
by custom; that the custom of parking automobiles has cut the street 
for practical purposes nearly in half, the space available for vehicles, 
and one of the reasons he gave for his opinion that 18th street shoul l 
be widened was based also on traffic conditions he had observed on 
the other business that Mr. Gardiner asked him about; that, 
183 when he says the properties 2429 and 2467, the Avignone 
and Stein properties, are damaged by what the defendant is 
doing at the present time and what he threatens and contemplates to 
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do, that damage is a very material one, but he could not estimate that 
damage exactly in dollars and cents. 

On Re-Cross Examination: That he did not say that he thinks it 
more advantageous to have a large areaway in front of the store 
paved than the store itself; that he does not recall how deep those lots 
are; that he has not measured the sidewalk on F street, that the side¬ 
walk on 14th street varies all the way along, he does not know just 
how wide they are; that the usual sidewalk in the District is fro n 
18 to 20 feet; in answer to “Q. Now, the sidewalks in Washington, 
established by the building office and the engineer’s office is 20 feet, 
is it not?,” replied that he does not know of any such established 
sidewalk, he knows a little something about it, hut cannot talk 
figures about it has not prepared himself about that; that he knows 
this, that on 14th street between E and New York Avenue the side¬ 
walk is very narrow, and on 15th street it is very wide, that is the 
way it varies, that the sidewalk on 14th street from G to New York 
Avenue is narrower than on the square they are considering here; 
that he does not know the traffic conditions there are worse than here; 
that he does not know there are four times as many automobiles that 
pass on 14th street or on 15th street in the neighborhood they are 
talking about as there are on 18th street, and his idea is that it is 
just about the same; that he said that in his opinion the sidewalk 
on 14th street between G and New York Avenue is narrower than 
the sidewalk on 18th street ; 

On Re-Re-Direct Examination: That he thinks they (on 14th 
street) would be in a better position on 14th street if the sidewalk 
was a little wider. 

On Re-re-Cross Examination: That he does not think it would he 
much better if thev had a 30 or 35 foot sidewalk; that he thinks 
the sidewalk on 14th street between G and IT ought to he at least 20 
feet wide. 

184 Whereupon Franz H. Ridgway, having been sworn as a 
witness on behalf of the plaintiffs, testified in substance; that 
his principal occupation is assistant secretary of the Corcoran Fire 
Insurance Company, and he has a drug business, and is a member 
of the liar of this Court since 1901, and has been practicing law in 
the District; that his drug store is located at Connecticut and Florida 
Avenues, and he has been engaged conducting a drug store for him¬ 
self, on his own account for, he does not remember exactly, he thinks 
for 24 years; that his duties as assistant secretary of the Fire Insur¬ 
ance Company are the usual fire insurance work, and in connection 
with that work making loans on real estate for clients; that in mak¬ 
ing these loans to clients on real estate, examining the properties, 
both residential and business, is usually done by Mr. Louis R. Peak, 
the secretary of the company, but witness goes over the titles with 
him and does the usual routine work in the office, advising Mr. Peak 
in regard to loans, and witness examines properties himself in that 
connection; that in the conduct of his drug business he has had oc¬ 
casion to notice and observe other business properties, and also does 
that in his line of work down town (in fire insurance business and 
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making loans on properties), that constantly, in making loans, ex¬ 
amining properties, including business properties, dwellings, and also 
as a business man be knows business buildings or dwellings affecting 
a building restriction, such a restriction possibly affecting business; 
that be is familiar with 18th street, each side, south of Columbia 
Hoad, and particularly from premises 2413 to 2471 18th street, and 
has seen those properties very frequently in the past five years or so, 
could not make a definite statement of bow often, be lias been there 
due to the loan that was made on 2429 18th street, that was possibly 
the first time be examined the properties, for the original loan on the 
Avignone property, and since then has been frequently in that neigh¬ 
borhood ; that he was one of the attorneys of record for plaintiff's, 
and took an active part in the trial of Equity Cause No. 39,304, in 
this Court, in the case of Avignone vs. Castleman, and at that 
185 time became familiar with the properties along there, and has 
since been very familiar with these properties; that in addi¬ 
tion to going there on business matters he uses that street for travel, 
constantly going to other places; that he has noticed the building 
that is being built at 2405 18th street, beyond the walls of the other 
buildings in that row; (after examining the three photographs of 
the building at 2405 18th Street, Plaintiffs’ Exhibits Nos. 04, 05 
and 00, Exs. 9, 10 and 11 to Bill), that these photographs were taken 
January 27th, portraying conditions there at that time, and since 
those photographs were taken there has been further building done 
there than is indicated in those photographs, that the photographs 
do not show a show-window that is built out, and the walls are little 
higher now than on the picture, a little higher now than when the 
picture was taken and also the show-window has been built out since 
the picture was taken, that this show-window is immediately in front 
of this new projecting wall, possibly about 3 or 4 feet out. 


“Q. 1 will ask you whether or not the building out of this new 
fiont wall and these side walls and this show-window by the defend- 
ant Roumel on premises 2405 18th street is a damage to the adjoin¬ 
ing property, 2407, and to premises 2429 18th street?” 

(During argument on defendant's objection to this question, 
which objection the Court overruled, the Court stated that the Court 
thought, from what he knew of the witness, that the witness was 
more qualified than shown by his testimony on that point.) 

That the Stein property, 2407, and the Avignone property, 2429 
18th street, are damaged by the building out by the defendant 
Roumel as shown in those photographs and as observed by the wit¬ 
ness; it is excluding not only light and air, but the vision itself for 
prospective customers to a business carried on at that location, a per¬ 
son walking on the sidewalk would not he able to see the Stein 
property until they were immediately in front of it, and by side¬ 
walk he means the whole adjacent territory, the whole sidewalk that 
runs all the way to the building, to the entrance to the store 
18G or entrance to the building, so when he says “sidewalk” he 
means not only the 20 feet hut also the 7 foot restriction area 
back to the building; that whenever those buildings have been re- 
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modeled, the sidewalks have been carried to the present building 
line, and an individual walking along there could not see any of the 
Stein property; that these properties would be damaged by the de¬ 
fendant’s new addition, anyone building out in front of another 
property would necessarily very greatly damage the adjacent prop¬ 
erty, and, if this whole thing continues, any individual that did not 
come out would be greatly damaged; that it would he very hard to 
estimate that damage exactly in dollars and cents, the amount of 
that damage; the damage upon the ground of improvements any one 
desired to put in in the front of the building beside the projecting 
wall, would be that he might have to excavate, lower the present dwell¬ 
ing floors, down to the level of the street, and he believes that would 


be a very serious damage, it would mean anywhere from five to six to 
seven thousand dollars, it depends on the individual case; that it is 
might- hard for an individual to estimate in dollars and cents the 


damage to either of those properties by having the vision or the view 
of them cut off as he lestitied, except that every business man knows 
that he must have every advantage as to front view on a business 
street, he must have every possible advantage as to signs to vision, 
to the name being easily read by the public in walking past the place, 
and it is verv hard to tell exactlv in dollars and cents what the 
damage would he. 


Plaintiffs’ counsel offered to Drove bv the testiinonv of the wit- 

A %J 9J 

ness, and offered the testimony of the witness, just what he offered 
to prove heretofore by the testimony of the witnesses, Col. Bell, Major 
Wheeler, and Mr. Ilazen, which offer and testimony the Court re¬ 
jected; to which ruling, the plaintiffs objected and except*'! *>n the 
same grounds and reasons as stated in objecting and excepting to the 
Court's rulings in reference to proffered testimony of said witnesses, 
Col. Bell. Major Wheeler and Mr. Ilazen. 


187 The Witness, continuing: That he recalls the time the 
plaintiffs, M r. and Mrs. Avignone, purchased this property 
No. 2429 18th street. 


It was admitted bv counsel for defendant that, at the time the 
plaintiffs Avignone purchased that property in July, 1920, they 
relied on the building line restriction involved in this case, and on 
the physical appearance of the row of those houses. 

The Witness, continuing: That at the time the Avignones pur¬ 
chased this property the front of that property was in the same con¬ 
dition it is now; that he has observed that row of houses from 
2413 to 2471 18th street, and the front of these houses are all on one 
line at the present time, with the exception of the projections of 
Castleman property (2433 18tli St.) the one known as the Sport 
Shop (Lazarus property (2461), and the present case (defendant’s 
property 2465) ; and these projections have all been made since the 
Avignones purchased, at the time the Avignones purchased there 
was not anv side walls of anv house from 2413 to 2471 18th street 
that projected out further than the others. 
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On Cross-examination: That he was counsel and participated in 
the trial of the other case (Avignone vs. Castleman, Eq. 39,t304); 
that he is not counsel in this case; and not counsel of record, and is 
not participating in the fee with Mr. Alexander, in this case, by no 
means, no; that these people asked him to take the case, and he told 
them that Mr. Alexander was handling the case, that is not a subter¬ 
fuge; that he was the attorney in the other case, participated in the 
trial of that case, took part in that case; that he discussed this matter 
of his testifying in this case with Mr. Alexander who told him that 
it was perfectly proper for him to be a witness in this case and give 
his testimony. 

(Defendant’s counsel stated: “His testimony is competent and 
proper like any other testimony. ) 

That the value per foot of the properties the whole length of the 
street, as they stand today, is pretty hard to estimate, they are used 
for dwellings and business; that some of them are for rent, 

188 he could not state the exact number; that it is not true that 
almost every house from here to here (indicating on plat) 

that is not used for some character of business or storage, has a for 
rent sign on it, he thinks they are used for dwellings, he could not 
tell how many or who occupies them as dwellings, that he knows 
they are so used because they are not used for business, outwardly, 
by an outward inspection; that you cannot see whether or not a 
house is used for business if it is used for storage; that Mr. Doyle 
may have testified that his house is used for storage, but he didn’t 
notice it; that he could not answer that no other houses except within 
this area have for rent signs on them; that, if it is a fact that none 
of the other properties with the exception of one or two have a for 
rent sign on them, and these have a for rent sign on them, he cannot 
tell why these and other properties in that neighborhood are rented 
and not rented; that he would not say the reason they are not occu- 
pied for residences is because of the noise and confusion, and that 
therefore they are trying to get them rented for business, and they 
cannot rent them for business because they cannot bring them out 
to the sidewalk; that one reason why they are not occupied as resi¬ 
dences is wherever there is business coming into a neighborhood it 
hurts the property for residence and people con’t care to live there, 
they are being abandoned because of business, eventually they will be 
used for business, some of them are for rent; that he could not answer 
that before they were all rented; that he could not tell why an in- 
dividual piece of property could not be rented. 

Whereupon Ethel Stein, having been sworn as a witness on be¬ 
half of plaintiffs, testified in substance; that she is the wife of Abe 
Stein, and she and her husbands are plaintiffs in this case, and she 
and her husband bought the property, *2467 18th Street, in 1919, 
and when they bought it the front of that building was in just the 
same condition as it is now; it is a store on the first floor and 

189 two floors above used for living quarters; that the store is 
rented out to a tenant; that the concrete sidewalk or pave- 


N. AVTGNONE ET AL. VS. CONSTANTINE ROUMEL. 


115 


ment extends all the way from the curb to the front door of their 
store and to the door leading upstairs, the store door is to the south 
and the door leading upstairs is to the north; that at the time she and 
her husband bought 2467 18th St. in 1919, they had owned another 
house in that neighborhood, and had observed the condition of the 
row of houses along there and knew of this building line covenant, 
and they bought their house No. 2467 in reliance upon that covenant; 
When she and her husband purchased their property, 2467 18th St., 
in 1919, in addition to the house itself, they relied on there being 
a seven foot building line restriction; (after examining Plaintiffs’ Ex¬ 
hibits Nos. 64, 65 and 66, Exs. 9, 10 and 11 to Bill, the three photo¬ 
graphs of defendant’s building taken January 27, 1925), that they 
do not show the show-window built there by the defendant after 
these photographs were taken ; that the photographs were taken Janu¬ 
ary 27, 1925, and after that the defendant continued building and 
stopped building on Thursday noon, January 29th; that after these 
photographs were taken on the morning of January 27th the defend¬ 
ant further built up to the time he was stopped, by coming out with 
his show-window, but did not build the walls much higher than 
shown in the photographs, it came up about half way to the third 
floor window with the wall; that she first noticed the defendant was 
building out beyond the front of his old wall on January 26th; 
that she heard the conversation the night of January 26th between 
her husband and the defendant, the defendant came and rang the 
bell, and her husband opened the door, and the defendant asked if 
they minded him working, that he was going to work all night be¬ 
cause there was an injunction, and the defendant was told they were 
objecting to that being built out; that this building out by the de¬ 
fendant in front of the old wall of his house damages witness and 
her husband, it took the view away, and their light away, and 
190 will set their building back, damage the building; that she 
does not believe she can estimate in dollars and cents at this 
time the exact amount they are damaged by what the defendant has 
done and what he threatens to do. 

On Cross-examination: That she does not know the name of the 
photographer that took these photographs, but when they were taken 
she was right bv the window, she didn’t know what he was doing, 
and he took them on Tuesday, January 27th, she could not tell how 
much he took that day, she (lid not see him there at any other time; 
that she did not know anything about this building coming out 
until the 26th until she saw them working there; that she does does 
not know whether that was three days before this injunction was 
obtained, that was Monday, January 26th, and she believes the in¬ 
junction was taken out on the 27th; that she did not know anything 
about it until the day before the 27th, when she noticed them come 
out between ten and eleven o’clock in the morning, which was the 
day before the injunction, that by the injunction she means the 
paper from the court to stop work on the building; that her husband 
generally comes home at 12 o’clock for lunch, and witness thought 
when her husband came home thev would talk it over, but he didn’t 
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come home, but called her up saying he was going to see a lawyer; 
that her husband had discover ing this building out by the defendant 
after he left home that morning, and he said nothing about it to her 
until he called her up, and that was the day before the injunction, 
and it was that night that the building went on all night, Janu¬ 
ary 26th; that she lives there next door, and goes out during the 
day pretty nearly every day, out on the street, to take a little walk, 
or go to the grocery s-ore, or to see her friends, to get her groceries 
she goes out sometimes in the morning and sometimes in the after¬ 
noon, in the morning about half past nine or ten o’clock, and about 
two o’clock for a walk, and goes to see her friends in the evening 
at night; and pretty nearly every day goes out to the grocery or 
takes a walk. 

191 On Redirect Examination: That the first time she saw 
this wall coining out was the morning of Monday, January 

26th, and that the defendant Roumel continued to build after that 
until Thursday noon, when he stopped work, which was January 
29th; that when she said the day the injunction or the court paper 
came (during cross-examination) she did not mean he stopped work¬ 
ing that day, because the court paper came on Tuesday; that the 
first day she saw the wall being built out was January 26th, and 
the defendant continued to build until he was stopped with the in¬ 
junction on Thrasdav, January 29th; that she explains, that she 
said on direct examination that Mondav January 26th was the first 
day she saw the defendant building out and he kept on building 
out until stopped by the injunction on Thursday, January 29th, and 
she told Mr. Gardiner on cross-examination that she first saw the de¬ 
fendant building out the day before the injunction, “T asked Mr. 
Gardiner over again, he said before that I said no it was Monday 1 
noticed this and the injunction was taken out Tuesday and stopped 
working Tuesday morning, but T tried to tell Mr. Gardiner it was 
three days before, but they stopped working Thursday noon "; that 
she savs the injunction was taken out Tuesdav. 

On Recross-examination: That it was Mondav the 26th when her 
husband phoned her, she was waiting until he came home for his 
lunch, but he didn’t come, but he phoned her that he was going to 
see a lawyer; her husband asked were they coming out and she told 
him yes, and that day he went to see a lawyer, and the next day 
they took out an injunction; that it was not the day after she saw 
this wall that the paper went up on the wall, the paper did not go 
up on the wall until Thursday noon, they cound-’t find Mr. Roumel, 
they couldn’t get him; the injunction was taken out the next day, 
Tuesday, but they did not put it on the wall until Thursday. 

“Q. Who told you it was taken out Tuesday? A. The fellow 
right up there (indicating one of the U. S. Deputy Marshals), and 
he asked me if I had seen Mr. Roumel, and he said he had 

192 the paper to stop the building,” so her husband employed a 
lawyer on Monday and the injunction was obtained on Tues¬ 


day. 
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“Q. In other words, the Court signed it and the Marshal came up 
there the day after your husband employed a lawyer. You know 
that to he a fact, do you not—in other words you employed a lawyer 
on Monday? A. Yes, sir. 

Q. And on Tuesday the Marshal came up there with the paper; 
is that right? A. Yes. 

Q. You know that to be so? A. Yes. 

Q. And your husband told you Monday night when he came 
home that he had gotten a lawyer? A. Yes, sir. 

Q. That was the first time you knew anything about it? A. He 
never had any idea, he had never spoken of it. 

Q. You knew nothing about it? A. We never knew he was going 
to come out. 

Q. So the day before you got the injunction you found it out 
and your husband got a lawyer that day and got an injunction out 
the next morning? A. Yes, sir. 

Q. And the next morning the Marshal came up there and knocked 
on your door and said he had a paper for Mr. Roumel? A. Yes, 
sir. 

Q. What did he say he wanted to see Mr. Roumel for? A. He 
said he had an injunction against the building.” 


Whereupon, plaintiffs' counsel stated: “That is the plaintiffs’ case, 
if the Court please". 

Whereupon defendant's counsel moved and argued for the dis¬ 
missal of the Rill of Complaint and of plaintiffs' cases; and plain¬ 
tiffs' counsel argued for a permanent injunction, prohibitory and 
mandatory, and for damages, as prayed in the Rill. 

During the argument and discussion of defendants' said motion, 
the Court (in examining the papers in re Building Permit No. 0128, 
Plaintiffs’ Exhibit 36) questioned plaintiff’s counsel about the 
facts and circumstances in connection with said counsel’s calls and 
conversations at the District Ruilding Inspector's office and notice 
to defendant’s architect, and said counsel stated, as admissions in the 
case, that he. having been informed the old front wall of 2465 18th 
street was being taken down or beginning to be taken down, imme¬ 
diately on behalf of the plaintiffs, Mr. and Mrs. Avignone, and not 
in anywise then representing Mr. and Mrs. Stein, called at 
193 the Ruilding Inspector's Office on the morning of January 
2nd, 1925, to ascertain whether or not any projections for 
said premises were contemplated out 1 eyond the old walls of that 
row of houses in violation of the 7 ft. building line restriction, and 
was shown two permits which had been issued for said premises, one 
a Permit No. 2560 issued December 27, 1924, to the defendant, 
which was a permit merely “to take down piece by piece the front 
of the building located on lot 76", 2465 18th St., and the other a 
permit issued the same day to defendant being merely permission 
to store material in front of said premises, and was informed there 
had been filed on same date an Application for “Permit to Repair” 
said premises; that at the time of this call the clerk informed said 
counsel that they could not then locate the papers for the this last 
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mentioned Application but would endeavor to do so; that said coun¬ 
sel returned to said Otlice again that same morning but this clerk 
had not yet located said papers; that said counsel again returned to 
said Office the afternoon of that same day, and this time was taken 
bv said Clerk to a man at a desk inside the counter at said Office, 
where the said clerk said. “This is the gentleman who has those 
papers”, without the clerk or anyone mentioning the name of this 
man who was unknown to said counsel; that this man then handed 
papers to said counsel, who, looking at the same, noticed the Ap- 
plica- read, 

“Q. 11. Will front wall of building, when altered, project beyond 
the front walls of other buildings in block? A. No." 


and that there were no words or figures on the accompanying blue¬ 
print plans of front and side elevation indicating any projection or 
building out beyond said 7 ft. restriction line, and would have been 
thereby deceived as to any possible building out beyond said line 
under any Permit that might subsequently issue on said Application 
and plans, hut, also noticing among these papers a sketch of a 
window (Plaintiffs' Kxhibit No. 39) with the figures “seven feet, no 
inches'’ on it. and on questioning said man, the latter said it was 
contemplated bringing the new front out to the front line of 
194 the lot. although lie could not explain, if that was so. why 
this Application slated this new front wall would not extend 
out beyond the walls of the other houses in that row; that said 
counsel then informed this man that he represented the Avignoms. 
owners of No. 2429 1 Sth street, and objected to any construction or 
remodeling out to the front of the lot line, and told this man about 
the 7 ft. building line restriction along there, and about the case of 
Avignone vs. Castleman ( Pq. 39.204). and about how the Court had 
stopped the ('astlcnians from building out in violation of that line, 
and this man said that la* had seen the unfinished Castleman 1 lidd¬ 
ing, and knew about that case and about that restriction line, but 
that 24t»o 18th street was not in the restricted property and the 
restriction was not. la* had been informed, in the owner's deed; and 
said counsel then informed said man that it made no difference 
whether or not the owner's deed did or did not mention this restric¬ 
tion as his house was within the restricted property, and the Avig- 
nones objected to his building out. and. if the owner obtained a 
permit to build out. they would stop him. and said counsel said he 
was going to get the papers in that Avignone vs. Castleman case and 
show them to the Building Inspector himself, and object to him 
about the mattei : that the next day. morning of January 3rd, 192">, 
said counsel (having with him his complete office file of papers in 
said Avignone vs. Castleman case) returned to said Office and going 
to said man's desk, informed him that said counsel had looked at 
the record of that owner's deed and it did have the restriction recited 
in it, and showed this man where 24fo 18th street was in the re¬ 
stricted area running from 2413 to 2471 18th street, and showed 
him a certified copy of the Deciee in that case, and went over that 
case again with said man who seemed to be very familiar with it, 
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even informing said counsel that the appeal from that Decree had 
not yet been decided by the Court of Appeals; that, on request of 
said counsel, this man handed to him said building permit applica¬ 
tion papers, and said counsel left said desk with these papers 
19”) and went to the private room of J. W. Oehman, the Build¬ 
ing Inspector, and was going over the matter with him, when 
this man came into said room, and said Oehman said to said coun¬ 
sel, in substance, “Mr. Atkinson is the architect for this’’, indicating 
said man and indicating the name of the architect on said papers 
“A. S. J. Atkinson ’, which was the first time that said counsel knew 
the name of said man or that said man was the architect in the 
matter, said Atkinson having thus on two prior occasions discussed the 
matter of the Permit for 2465 18th st., etc., with said counsel, with¬ 
out disclosing or intimating in any way that he was the architect or 
in anywise interested in the matter except as a matter in the Build¬ 
ing Inspector's Office, and said counsel being under the impression 
that lie was merely the man in said Office having that matter in 
charge; that in the ensuing conversation between said Oehman, At¬ 
kinson and counsel, said counsel again explained and went over the 
Avignone vs. Castleman case, and what had happened in that case, 
and informed said architect, after having handed to them (which he 
left with them) an extra certified copy of the Decree of January 28, 
1922, that the Avignones would stop the owner of 2465 18th street 
from building out, by injunction, just as they had stopped the Castle- 
mans in that former case, and told the said Oehman that he ought not 
to issue, in view of that Decree, any permit for 2465 18th to build out 
in violation of the 7 ft. restriction line, that possibly the appeal 
might be decided by the Court of Appeals this year, and he ought 
to hold the matter up; that the said Oehman said he did not think 
he could do that, and that anyway the Application stated the repairs 
would not extend out beyond the walls of the other buildings, and, 
while he would consider the matter, he thought he would have to 
issue a permit on a proper Application; that subsequently, while 
the work of tearing down the front wall of 2465 18th street went on, 
and material was stored in front, and as has been shown by the 
testimony in this case repair work, etc., went on inside and 
196 back of said premises, the said Avignones and their said 
counsel were not aware that any building permit for repairs 
or remodeling permitting extensions from the old wall had actually 
issued, or that under that Application No. 6128, which stated the 
proposed work would not extend out beyond the front walls of the 
other buildings, had actually, or would be, issued for the defend¬ 
ant to build out beyond the 7 ft. building line restriction, or that 
the defendant, in view of the notice and warning given to his archi¬ 
tect by said counsel, would actually attempt to so build out, and 
hence they assumed that any work going on at said premises was 
under the two permits issued Dec. 27, 1924, or was not in violation 
of said restriction, until about January 19, 1925, (according to 
allegation of Bill, about Jan. 22 or 23), when F. H. Ridgwav, Esq., 
informed (according to Bill, said Avignones informed) said counsel 
that from some appearance in excavation in front at said premises, 
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it looked as though it. might he intended to build a new front out 
in violation of said restriction, and said N. Avignone himself first 
noticed any projecting walls or anything extending out beyond the 
old wall on a Monday (January 26, 1925) when the new front or 
side walls were only about two feet high; and that said counsel, in 
view of said information of about Jan. 19, 1925, began drafting a 
Bill for injunction, collecting data, copies of exhibits, statements 
from witnesses as to damage, etc.; and, while so doing, the plaintiff 
Abe Stein called to see him for the first time on Monday, January 
26th, 1925, on behalf of himself and wife as owners of 2467 18th 
St., and employed said counsel in the matter (this being the first 
time that said counsel had ever represented said Mr. and Airs. Stein, 
or even met either of them), and then on this Monday, January 26, 
1925, said counsel again visited said Building Inspector's Office, and, 
being told that said Atkinson was out. ascertained that the only 
permit which had been issued under which the defendant could 
possibly be bringing his new front out, was No. 6128, “Permit to 
Repair", issued on Jan. 5. 1925. on that deceiving and mis- 
197 leading application and plans, sill sequent to said counsel's 
visit to said Office and notice and warning to said architect, 
on said Jan. 3rd, and this time (Jan. 26th) there was with the 
papers a plat made by the Surveyor. 1>. (’., Office, showing a 
new front to extend to the front line of lot 76 (2465 18th St.), and 
said counsel left word there at said Otliee for said Atkinson that said 
counsel was preparing an injunction Bill to stop said work from 
projecting out in front in front of said premises, and later the -a me 
day over the phone obtained from said Atkinson the home or house 
address of the defendant: and so the Bill as finallv drafted and 
filed on Tuesday, January 27. 1925. included as plaintiff’s Mr. and 
Mrs. Avignone and Mr. and Mrs. Stein; and further, said counsel 
called to the Court's attention the three affidavits made by said Ridg- 
way and by deputy P. S. Marshals Friedlander and Weaver filed in 
this cause on Jan. 29, 1925, showing unsuccessful efforts of the 
deputies on Jan. 27th (Tuesday) and Jan. 2Sth. 1925, to serve the 
said defendant with copies of the Bill and Motion for a preliminary 
injunction and Subpcena to Answer the Bill (being evidently the 
papers referred to ly Mis. Stein in her testimony as the injunction 
paper which the Court signed and which the Marshal tried to serve 

on the defendant on Tuesday, Jan. 27th). 

j 

The Court overruled the defendant’s Motion to dismiss the Bill 
and plaintiffs’ cases on the testimony and admissions in the case; 
saying at the time to plaintiff's counsel: “Here are some very valu¬ 
able papers that you had hotter keep" (returning to said counsel 
Bldg. Permit No. 6128 papers). 


Whereupon, defendant's counsel called as a witness for defendant, 
one William C. Downey: and plaintiffs’ counsel immediately ob¬ 
jected, which objection was overruled by the Court; and the Court 
allowed plaintiffs a continuing exception on their continuing objec¬ 
tion, to any further testimony in the case on behalf of defendant, 
on the ground that defendant’s last Motion was a waiver on his 
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part of any further testimony in defense, and that defendant had 
not the right to introduce any further testimony in defense 
108 because his said Motion to dismiss, which was made after 
plaintiffs had rested their case and after defendant (by mak¬ 
ing said Motion to dismiss on plaintiffs’ testimony and admissions 
and on defendant’s testimony) had rested in defense, constituted 
and was the end of any testimony on defense on the part of defend¬ 
ant : that the defendant could not now, after having thus rested 
in defense and made said Motion, and after finding that his said 
Motion to dismiss was overruled by the Court, change his position 
bv the introduction of further testimonv in defense. 

t, t/ 


Whereupon, (he said William C. Downey, (subject to plain¬ 
tiffs’ aforesaid continuing objections and exceptions) was sworn as a 
witness on behalf of defendant, and testified in substance; that he 
now lives at Wardman Park, and is in the business of manufactur¬ 


ing physicians* hospital supplies, and he owned the drug-store in 
the Portland for 20 years, known as W. C. Downey & Company, 
at 14th St. and Vermont Avenue, and prior to removing to live 
at Wardman Park he lived at Chevy Chase, and prior to that lived 
at No. 2473 18th St. N. W., from about 1902 to about 1020; he 
bought property in Chevy Chase in 1010 and moved out there in 
March or April. 1010; that when he bought that property on 18th 
street it was almost entirely residential, and Dr. Baker lived on 
Columbia Road around the corner from 18th street, who was con¬ 
nected with the Zoological Park: Mr. Hauser, ticket agent of the 
B. A O. Railroad, owned his property, Mr. Conrad Syme, corpora¬ 
tion counsel, owned his property on 18th strret; Mr. Gus Carter 
lived right below witness; Dr. Lovejov’s daughter owned the prop¬ 
erty next door to the drugstore, the third one above 2473, and sold 
it and moved away. (Plaintiffs' continuing objection and exception 
to all testimony along line just given, as to properties outside of 
(lie restricted area, character of properties, etc.). That Mr. Stell- 


wagen lived diagonally across from witness on Biltmore street, they 
1 4most faced each other; the Knickerbocker Theater and Columbia 


pm 


Road and 18th stieet came between them, but it was right in 
this direction: that Mr. Syme lived in what witness under¬ 


stands is called ‘‘the restricted neighborhood;” that witness 
paid about $8,250 for 2473 18th st. when he bought it. and still 
owns it. and he put an alteration on it for business and has leased 
d at $250 a month for 5 years with privilege of $300 a month for 
following 5 years; that when he moved from there in 1920 he 
rented it to one tenant, Fitzsimmons of State Department, for 
$1.3.7.00 a month, and he moved and another tenant occupied it 
and he moved, and in August, 1923, it became vacant, and re¬ 
mained vacant, he could not rent it and he had it altered in No¬ 


vember, 1923; that there is a drug-store at Columbia Road and look¬ 
ing south then comes a shoe store, Riggs Bank, the Singer Sewing 
Machine, and then witness’s house, No. 2473 18th Street, and there 
is no restriction there, and it comes out to the sidewalk as far as he 
could; that, when it was used as a dwelling house, whether there 
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was any restriction or not, as matter of fact, it <lid not come out, 
and when it changed to business lie had to get all of the protection 
that rightfully belonged to him, and he came out with his store 
front as far as he could; that he could not tell whether he would 
have been able to rent it with the store back without bringing it 
forward for any such price as he rents it for now, but from August 
to November, 1923, when he altered it, he could not rent it all; 
Boss A Phelps has it for rent and nobody seemed to want it. 

“Q. Whv? Did vou know why? A. 1 could remember the actual 
phraseology- 

Objection and exception by plaintiffs, on ground that anything 
someone else mav have told the witness is mere hearsay testimony, 
and also immaterial as to what someone else may have thought and 
said as reason for being vacant, and no defense to plaintiffs’ case; 
in addition to the continuing objections and exceptions. All objec¬ 
tions overruled, with exceptions. 


The Witness, continuing: That the man that had charge of the 

renting said il was difficult to get a tenant there because of the fact 

that it was pretty good rent for property located as that was, 

2<H> because it was neither a residence or a business section. That 

he started to remodel it in November, and this February a 

year ago he leased it to the Old Dutch without rent until March 1st 
« • 

(19*21). the rent began March 1st. at $250 a month: that he was 
offered $25,000. $23,000 or $30,000 before he altered it. and he did 
no) want to sell it. and if the conditions that he feels is settled no 


there, that the properties can be altered, he thinks it will be worth 
a great deal more money : that he thinks anybody who would go up 
there and look at the for rent signs in the windows would feel the 


development of the neighborhood and the improvement for busi¬ 
ness is being retarded as a result of this restriction; that it looks 


like, he has not counted them, that more than 50 per cent of prop¬ 
erty in the restricted area is vacant, with rent signs on them, that 
is, immediately now below the Chinese Laundry and down for quite 
a number of houses: that he thinks Lee Latimer has five houses in 


there, and witness’ impression is they are all for rent; that from 
his property, looking down, there are three stores that are all rented, 
and then it stopped with these three, and then comes the two houses 
with white front, one of them is vacant, the first below the three, 
and the other has the Sport Shop in it, then comes Pigglv Wiggly, 
then comes the Chinese laundry, and then there are a number of 
houses that were there before witness’ was built, and he thinks the 


most of those are vacant, he thinks possibly not over two years, hut 
thinks well over a year: that he sees as he goes by there, but has 
not counted them, but the signs are there for anybody to look at 
and you can count them up. 

“Q. Now. Mr. Downey, when you purchased that property was 
there any discussion among the men in the neighborhood with Mr. 
Stellwagen and other- as to whether that neighborhood was to be a 
residence neighborhood or business neighborhood?” 
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Plaintiffs’ objection and exception, on grounds previously stated, 
and also that the question calls for hearsay testimony. 

201 Witness, continuing: That he bought his property from 
Leiberman, of Lieberman & Hawn, through a transfer 

through B. H. Warner & Company, and it suited him, and he lived 
there, and his children were babies there, and they grew through, 
and he had a nice home, and he left, but he hated to leave, he left 
because his family objected to it because it was untenable, noisy; 
that when he went up there practically all the property from the 
south side of U and 18th streets almost all the way up was just a 
common playground: the triangle down there and all those houses 
all the way up to these old red brick houses and the Knickerbocker 
was vacant, and where the garage was across the street, there was 
every indication that it was a nice residence place except the car 
track, but that did not bother him because it was convenient; that 
it was as quiet as anybody would want; he used to play ball there 
with the kids, we used to shoot marbles where the Piggly Wiggly 
is: that he is not a member of the Oldest Inhabitants, but he re¬ 
members that neighborhood: that he left there in 1920 and it was 
then gradually getting unbearable. 

Whereupon plaintiffs* counsel moved the Court to strike out all 
the testimony of the witness, on the ground that it is immaterial 
to the issues in this cases* and no defense to the allegations of the 
Bill and plaintiffs’ testimony, and on the other grounds previously 
stated, and on the ground of hearsay testimony as to those parts of 
it: which objection the court overruled, and allowed plaintiffs excep¬ 
tion on the grounds stated. 

On cross-examination: That his house is remodeled on all three 
stories, and the whole building is rented to the Old Dutch for $250 
a month, which includes the two individual apartments put in up¬ 
stairs, each with bath and kitchen, and very nice back porch, double 
garage with hot water and sewer; that he was asked to rent the store 
for about $175 a month, and preferred not to rent it individually, 
he did not want the trouble, so he rented the whole thing, 

202 with all those improvements, and the double garage and the 
apartments upstairs remodeled, for $250 a month to the Old 

Dutch. 

Whereupon an adjournment was taken until March 10, 1925, on 
which day the hearing was resumed. 

Whereupon Waddy B. Wood, (subject to plaintiffs’ continuing 
objections and exceptions) was sworn as a witness on behalf of de¬ 
fendant, and testified in substance; that his otlice is 816 Conn. Ave¬ 
nue, and he is and has been in the architect’s profession for ap¬ 
proximately 28 years, practicing in Washington; that he knew Mr. 
John Sherman, and he thinks he is now dead. (Defendant’s coun¬ 
sel stated that said Sherman is now dead, that all parties that are 
alleged to have signed that agreement of June 10, 1897, are now 
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(lead except a sister of Mr. Mason Richardson* that he lias been en¬ 
deavoring to locate her married name and whereabouts; that aside 
from her, no one else, lie understands, who signed that agreement, 
is alive) ; that said John S'heiman is dead, and witness was em¬ 
ployed by him in connection as an architect and designed a row of 
red brick on the east side of 18th street, running from Columbia, 
Road south, and they are still there; that those houses with refer¬ 
ence to the sidewalk were built back of the sidewalk; that the 
houses were built approximately 25 years ago, and at the same time 
be designed and owned some of the houses that were built at the 
corner of 1S11 1 street and Columbia Road—( Plaintiffs' continuing 
objection and exception), where the drug store now is; those houses 
bad parking, but be does not think a restriction on Columbia Road; 
it was a residence neighborhood; that tin* object of the parking of 
the row on bStli street—(Objection by plaintiffs' counsel to witness 
stating the purpose and object of the parking (the restricted area); 
that the witness cannot speak about the intention of the parties at 
that time). That these bouse- he designed on 18th street were 
built about 25 years ago, and there was a restriction put there before 
the houses were built, “of course, after there was a restriction line 
made there I bad to put my buildings back"; that he re- 
208 members about the restriction “vcrv faintlv." 

The witness stated that lie did not know the language of 
the restriction agreement in this case, but said lie knew the gen¬ 
eral nature of that restriction, and in testing bis knowledge thereof, 
he stated that be did not know whether or not the language of that 
restriction was against “any house”, or was against “any dwelling ", 
or was against “any building", or was against anything else, or 
what it provided for, but was permitted by the Court to state the 
purpose and object of the restriction, its advantage and disadvantage, 
what it provided and was intended for. etc., over the continuing ob¬ 
jection and exception of plaintiffs, on the ground that the witness 
bad plainly shown bis lack of knowledge of that restriction, and 
just what it was, and what the agreement provided or the language 
thereof, the width of the restricted area, etc., and that the agree¬ 
ment spoke for itself, and also subject to plaintiffs’ heretofore made 
continuing objection and exception on the score of alleged change in 
neighborhood from residential to business, character of properties in 
the restriction and outside: hearsay testimony, as follows: 

The Witness: That the benefit of that .restriction was it gave to 
those bouses as residences a front yard; that he thought a front 
yard would ruin a store or any commercial house, because the peo¬ 
ple would want to get close to the show-windows and see the goods, 
and that the witness does not know of any business street that has 
front, yards; that it was an advantage for residence purposes and a 
disadvantage for business purposes; that be would know logically, 
without going into the exact wording of the restriction, that there 
would be no object in a restriction except as a front yard to a resi¬ 
dence: that the restriction went with the deed, as be understands it, 
to keep the houses back from the street, residences, and give them a 
front yard; there would be no object to do it on anything but ex- 
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cept on a residence. The Court overruled plaintiffs’ motion 

204 to str-ke out the testimony of the witness, on the ground pre¬ 
viously stated, and allowed an exception on said grounds. 

The Witness (continuing, subject to stated objections and ex¬ 
ceptions) : That the restriction would be a disadvantage to that 
property if it was used for business purposes, it would certainly be 
a disadvantage to business property if it should be near the pave¬ 
ment, to have to pay taxes on a piece of property that they would 
have to use for business, that is, hurt the business; that it is an ad¬ 
vantage for a show-window to be adjoining the sidewalk; that at 
the time he built those houses they were all homes, supposed to be 
a high-class residential section; Mr. Stellwagen built his house right 
across from mine; that Dr. Baker, superintendent of the Zoological 
Bark, lived on Columbia Road right near witness, and Mrs. May 
lived on the corner, and George Dunlop lived adjoining witness; 
that he does not remember the exact number where he lived, there 
were live houses at the southwest corner of 18th and Columbia Road, 
Mr. Gorge White, president of the Metropolitan Bank, lived in one* 
on Columbia Road, Mrs. May’s residence was on Columbia Road; 
there wire no stores in that neighborhood at that time, it was a 
strictly residential neighborhood; that witness wishes he had the 
thought that it would be other than residential, because if so, he 
would he well oil' today, because that has become very valuable busi- 
ness property, and he sold it for residence property; that he does not 
recall what the property was worth then per square foot, not any¬ 
thing to what it is worth today; that the last house, next to the 
corner, that he sold was a small house, small lot, and 20 feet front, 
and it sold for $7,500; that he does not know what that property is 
worth today although he knews it is valuable business property. 

The Court: You say that you and Mr. Stellwagen and Mr. George 
White never thought business would come up there? 

A. No, we did not. I know at that time it was a question 

205 whether that would be the best residence section or whether 
Massachusetts Avenue would be better”; that witness and 

Mr. Stellwagen and Mr. Kennedy discussed that matter, and that 
was Mr. Stellwagen’s opinion at that time, and he built his perma¬ 
nent home there; that he would not be able to say when the greatest 
part of the development of that neighborhood has been from resi¬ 
dence to business, he thinks it has been very gradual; the tendency 
of those two car lines there has made a little center; that he is not 
able to say when there has been the greatest development or how it 
developed. 

On Cross-examination: (after examining Plaintiffs’ Exhibit No. 
63, Ex. 8 to Bill, direct front view, photograph of of plaintiffs Avig- 
none property, 2429 18th St.): That there is no front yard to that 
house at present, there is a pavement up to the show-window. 

Whereupon Kathleen W. Noel (subject to plaintiffs’ contiffs 
continuing objections and exceptions) was sworn as a witness on be¬ 
half of defendant, and testified in substance; that her public steno¬ 
graphic office is in the Colorado Building, and she is a notary 
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public; that she went several days with Mr. Castleman to take a 

number of signatures, and among them was, Mr. Abe Stein, went h* 

a tailor shop on Pennsylvania Avenue, on the other side of 17th 

street; she does not know what street it was, don’t know what numbei. 

it was on the other side of 17th street, a tailor shop, and the incident 

made an impression on her because she had never seen a tailor a I 

work before, and she remembers when she went in he was sitting mi 

top of a table sewing, and he signed this paper; she does not remem 

her anything that lie said : the only thing she knows is that he signc I 

the paper, and there was some talk among the men, of course, after 

the paper was signed, as to who had signed and those that objected 

and things like that; there was no objection on Mr. Stein’s part, she 

does not remember any conditions whatever, because if there had 

been any. she didn't know she could take a signature under such 

conditions; that she didn't know a person could make sonc* 

206 kind of a string to a signature, she thought they e'thc r 

signed it or di-n’t sign it; nobodv else was with her. Mr. 

Castleman took her in his car. and thev went all that dav, and she 

« « 

went to this place towards the end of the day, very late in the after¬ 
noon of the lirst day she went with him; there was a man in the shop, 
she thinks he was the man who owned the shop, at least she was told 
he was; in this shop there was a man in there with Mr. Stein when 
she went in. 

On Cross-examination: That she could not tell when it was that 
she went there to take Stein's acknowledgment, she would have to 
look that up in her books; she could not tell approximately how 
long ago it was, let see, it was the first year she got her notary com¬ 
mission. and her commission expires on April 22 of next year, and 
it was sometime before April—she has a record of it in her hooks, 
she could not place the date, independently of her books; and she 
never went there hut once. 


Whereupon Lee I). Latimer (subject to plaintiffs’ continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of de¬ 
fendant, and testified in substance that he is a real estate broker, 
with office 907 loth street, X. W.. and has been in the real cstat? 
business in Washington more than 25 years, and is familiar with 
property in the vicinity of 18th and Columbia Hoad, and represents 
clients who own 2447, 2149, 24»>1, 2458 and 24o.> 18th St., five 
houses, within the restriction zone, and one is rented and four are 
vacant; one is rented for $85 used for residence, and two have hem 
vacant for over a year and the other two have been vacant pretty 
near six months, he thinks, he has endeavored to rent them for 
residences, and was not able. 

“Q. If not. why not?” 


Plaintiffs’ Counsel: 1 object to this line of testimony. It is im¬ 
material to the issues in this case, whether the property is vacant or 
occupied. It is no defense to the issues involved in this case, and I 
move to strike out the answers heretofore made, and object to 
207 the further line of testimony on that point, as heretofore pre¬ 
viously objected and excepted to testimony of other witnesses 
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on the same point. The Court: Objection overruled and you may 
have an exception.” 

The Witness (continuing): That he is convinced it is not a resi¬ 
dence section; that is the reason that thev cannot be rented for 
residences; there are other vacant properties there; that among that 
restricted area there are two houses, other houses, that he recalls are 
vacant and have for rent signs on them; that his client for these five 
houses paid about $20,000 apiece; that, in his opinion, he is not abb 
to get any reasonable return on these properties if they are used as 
residences exclusively, he cannot produce a tenant; the answer that 
it is a business neighborhood covers it, tenants do desire to live in 
a business neighborhood, that is, a tenant who would have to pay 
$85 a month or more for a house; that he might say he has always 
known that neighborhood, has known it from the time houses were 
built; that they began to change, the neighborhood, from residence 
to business approximately from seven to ten years ago, and the great¬ 
est development towards business has taken place, he would say, in 
the last 5 years, but for the last two years of that 5 year period he 
thinks there has been stagnation because there have been no improve¬ 
ments, worth while improvements, made there; that his opinion of 
the cause of the stagnation is the same as with reference to the five 
particular properties he controls, that this restriction as to the build¬ 
ing line prevented a proper business development there; that he does 
not think that property ean be developed profitably at the price it 
has been acquired at with this restriction on it; that it is an ad¬ 
vantage to have business properties built out to the sidewalk, and 
it is an advantage to have homes for residence purposes built back 
from the sidewalk, for residences need privacy, for business you need 
publicity; that it would be an advantage to a party who was con¬ 
structing a store there to have his show-windows even with 
208 the sidewalk; that his opinion is that unless property can be 
built to the sidewalk it cannot be profitably developed at the 
prices at which it has been purchased. 

On Cross-examination: The witness was shown and examined 
Plaintiffs’ Exhibit No. 63, (Ex. 8 to Bill, photograph of a direct front 
view of plaintiffs’ Avignone property, No. 2429 18th St.), and was 
asked: 

“Q. You just stated that in your opinion it would be to the ad¬ 
vantage of business to have the show-window located right on the 
sidewalk. T will show you a photograph which is attached to the 
Bill, and ask you whether or not that is the condition which you 
mean would be an advantage? A. He has built to the sidewalk, 
yes; but he is hemmed in by the adjoining property and hidden”; 
that, in his opinion, the properties which he represents are worth at 
the present time, each of them, as they stand, about $22,500 apiece, 
and his client paid for them $20,000 apiece. 

On Redirect examination: That they would be worth, if they could 
build them out to the sidewalk, from about $30,000 to $35,000, he 
would say. 
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Whereupon Horatio C. Ball (subject to plaintiffs’ continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of the de¬ 
fendant. and testified in substance; that he is in the building busi¬ 
ness. located 008-506 District National Bank Building, and has been 
in the building business in Washington approximately 12 or 14 
years; that he had a contract with the defendant in this case, Con¬ 
stantine Bourne], for the improvement of his property on 18th 
Street, has not the contract with him. which was made December 
20, 1924; that he began work (referring during his testimony to a 
book in his hand, which he said was the “foreman’s time book on 
that job”) by doing a little inside work Dec. 23 and 24th, just pull¬ 
ing down some stair rails and some partitions; there was a tem¬ 
porary permit issued December 29th, to tear down the front of the 
building, and they began tearing down the front of the building 
the day the permit issued, December 29th, and on December 

209 29th. there were four men there, three of them carpenters; 
they continued right along; the front of the building was 

wrecked, they had to excavate, he thinks the whole front, the bay- 
window front being 5 feet outside of the building, they had to ex¬ 
cavate beyond that, we continued right ahead on that front and put 
our footing in; that he can liardlv tell what time they commenced 
putting the footing in by “the time book”, they went right ahead; 
it was awful bad weather, and they lost a good deal of time; they 
wrecked that front, cleaned that front out, he thinks, in about three 
days, because there was a payment due when the front brick work 
was all moved, and this payment was made about three days after 
this temporary permit was issued, that he hasn't the date of the pay¬ 
ment here, but i* was made two or three days after December 29th; 
that he could not, he believes, give the exact date when they laid the 
foundation for this wall running out to the sidewalk with reference 
to the date he finished tearing out the front of the building, it was 
only a few days,—it has been some time ago, but be began im¬ 
mediately putting it in, that was the first thing he did after he 
tore the building down; that he ran the footings out to the sidewalk 
as they now are: there is a concrete footing down the front and on 
the south side, on the north side of that building there was an area 
wall on the north side of the lot which ran out the full 7 feet, which 
was there already, and they didn't remove that; the inspector passed 
that and said it was all right to build on top, and so they left that 
wall in position; the first brick work was started on that building 
January 21st, the brick work on the footing, and he let the footing 
remain sometime to harden, not onlv to harden but the weather was 

t/ 

so had. they could not lay brick there; that in the interval—take 
the different dates here—Jan. 19th two-thirds of the men did not 
work, he guesses on account of the cold; Jan. 20th onlv a half 
worked, as he can see by this “time book "; thirteen men did not 
work January 20th and five did not work—he presumes it was on 
account of the cold; they did some inside work on the 23rd; 

210 that 3 or 4 days after Dec. 29th this payment was made, and 
before the payment was made the whole front had to be 

wrecked, so the whole front was taken out within 3 or 4 days from 
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Dec. 29th; the foundation was laid immediately thereafter, and 
after the foundation was laid they were interrupted by bad weather, 
they were interrupted by bad weather all all the time, you can see 
that by the time they made, it was bad weather in January and they 
worked very little; that he received instructions from the owner 
to rush the work, to work at night, on Monday afternoon, Janu- 
arv 26th, after thev had finished work for that dav; Mr. Roumel 
came in the office, and after giving instructions after they had stopped 
work, they then worked that night; he had 18 men work that night, 
that is, part of the night, they did not work all the night, a lot of 
them did not go to work until right late because they couldn’t get 
hold of them; it was after four o'clock when thev found out that 
Mr. Roumel wanted them to work, and a lot of them had gone home, 
and he had to hunt up their addresses; take the carpenters, one 
worked eight hours, another 2 hours, another 8 hours, another 8 
hours, another eleven and a half hours, one nine and a half hours, 
one eight and % hours, another 8 l / 2 hours, another 8 x /± hours, an¬ 
other 7y 2 hours, one 14 hours, one 14 hours, one 13 hours, another 
9 hours, and so on; take the bricklayers,—you see the double time 
is marked down there, and he has to divide that,—one worked 9% 
hours; one $% hours; another 8Vo hours; another 814 hours; an¬ 
other 7% hours; one 714; there were six bricklayers that worked and 
that was their actual time, he had to pay them double time, and 
he thinks most of them work the next morning; Tuesday was the 
next morning and there were four bricklayers at work, it turned 
cold about 9 or 10 o'clock Tuesdav, and Wednesdav was a severe 
day, awfully cold; there was not a bricklayer who worked Wednes¬ 
day; four bricklayers worked that Tuesday, one worked 7 hours, an¬ 
other 7 hours, one n 1 /? hours, and one only 2 hours, and the fol¬ 
lowing day none of the bricklayers worked, that was Wednes- 
211 dav; on Thursdav thev started in a little late, one man worked 
for 4 1/2 hours, two worked 3 hours each, six of them an hour 
and a half, that was the day the injunction was filed, and they have 
not worked since. 

On Cross-examination : That when he said “double time” he meant 
that was when they worked at night; that in addition to the front 
of this building, at that time he had some work to do for Mr. Roumel 
inside the building, under his contract, quite a bit of work inside; 
that he guesses, but cannot say exactly, that these new front walls 
outside early Monday morning, January 26th, being the morning 
of the night he started to work on them, were about two feet high; 
that he got the permit to tear down the front of the old building on 
Dec. 29th, and immediately began the work of tearing it down, and 
it took about 3 days to do that, and then he stalled in on the 
excavations for the new front, and to make the excavations took 
about 3 or 4 days, he cannot remember exactly; that these trench 
excavations are inspected by a man from the building inspector’s 
office before he puts in his foundations or footings; foundations and 
footings do not mean the same thing, the footing is under the 

9—1350a 
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foundation, the District requires a footing two feet wide and a foot 
wide under all walls; so after tearing down the old wall, lie started 
with the excavations, and then put the footings in, and he guesses 
it took possibly half a day to put the footings in; that they put the 
footings in and then set the corner, the corner of the walls on the 
footing, and the engineer conies hack and checks up to see whether 
they are in the right place or not, the footings are concrete, and 
there is not any particular time they have to remain before they are 
built upon, and he does not know exactly how long they did remain 
this time; the foundation is the brick work in the excavation in the 
ground, and those excavations, he guesses, were about four feet deep; 
the brick work in the excavation was started the 25th of January. 

(In answer to questions by the Court:) That the footings and 
the trenches in which the footings were placed were all open 
212 from the time he began the trenching, perfectly visible at all 
times, did not even build a fence there, they laid a piece of 
board across; the old building had a bay window and he thinks the 
bay win- projection was 5 feet, he may he mistaken about that, but 
they went 7 feet from the face of the building, that made in front 
of the bav window about 2 feet of excavation; that the trenches held 
the footings, and the footings themselves came out as far as the pres¬ 
ent wall that was afterwards built comes out, and that was visible 
from the time he began the digging. 


(In answer to questions by defendant’s counsel:) That the dirt 
that came out was stored out in front, they hauled it away, there was 
some that lay there until the injunction was filed, and he had to go 
there and move that dirt on account of the police getting after them 
about it. 


(In answer to questions by plaintiffs’ counsel:) That was after 
the injunction; that he does not mean to say that the front was en¬ 
tirely clear without any obstruction, any debris or material piled up 
while he was building those trenches, it was perfectly visible, anyone 
walking down the street could see inside at all times, the sidewalk 
is right there, there was a pile of stones at one corner, it may have 
been brick that was piled at the other end, and they laid a board across 
to keep anyone from walking across, it was so close to the side-walk, 
the trench was by the side of the sidewalk. (Looking at Plaintiffs’ 
Exhibit No. 64, Ex. 9 to Hill, photograph of the front 2465 18th st.. 
taken from in front of No. 2463, Jan. 27th, 1925), that this pile of 
stones he has in mind was piled across at the end, but not across the 
front, they had a board there and here (indicating), from the end 
of these piles across to a pile of something at the other end, possibly 
stone. (Looking at Plaintiffs’ Exhibit No. 66, Ex. 11 to Hill, photo¬ 
graph of direct front view of 2465 18th St., taken Jan. 27,’ 1925), 
that it indicates some of the dirt he has mentioned, but that is out¬ 
side the sidewalk, the sidewalk is back of this pile of dirt; that pos¬ 
sibly as he dug the basement, before he started to come out 
213 with the walls, that dirt pile might have been thrown out 
there closer to the building; that he does not know whether 
anyone would know they were coming out 7 feet, but there wasn’t a 
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time that anyone who came by from the time they started didn’t 
know they were doing work there, because they w r ere doing excavat¬ 
ing. and there wasn’t a time that you could not see down in from the 
sidewalk, the front of this excavation; he does not think it is over 
f> feet from the concrete sidewalk, there may have been a little debris 
piled there and there was never a time you could not see over it, 
but you had to see over it. 

(In answer to questions by the Court:) That there was not any 
fence between his work and and the property next door in front, 
there was not any fence or obstruction that kept people going in and 
out of the next door from seeing; there were two pieces nailed across 
from the house out to the sidewalk, just strips, most everybody 
that came stopped and looked in; the man next door could see at 
all times, there was nothing put up to obstruct the view; that when 
the man next door came in and out of his door, he had to walk from 
the street towards the house parallel with these trenches, and there 
was not a thing to keep him from seeing it. 

(In answer to questions by the plaintiffs’ counsel:) That for the 
new side wall on tlie north, there was already there a nine inch wall, 
an area wall, that came out with tlie foundation under it, and he 
put an extra four inches of brick work down to the side of that mak¬ 
ing a wall 13 inches but the old wall is still in place for the full dis¬ 
tance it came out, 7 feet. That for this new north side w T all he does 
not know whether he had to excavate, it seems to him the steps came 
up there, but he is not certain, if they did he had them removed and 
built under them, he does not remember the steps came up or not 
at that point; that he does not know w hether he put in any new 
foundation or not in there, he put in another row of bricks in, evi¬ 
dently put an extra amount of footing beside that wall, it is 
214 customary to do that, he thinks he put that row of bricks in 
for the full length of the wall; that he excavated there for 
three sides, “you see the excavation did not amount to very much. 
We only brought it out about two feet beyond the bay w T indow\ It 
wasn’t much of a job ”; that these new bricks were laid on the south 
side of this old north w r all. 

Whereupon Harry Ward man (subject to plaintiffs’ continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of the de¬ 
fendant, and testified in substance, that he is builder, real estate, and 
has been building in Washington over 20 years, and is familiar 
with the section around 18th and Columbia Hoad, he thinks he has 
known it pretty well for 15 years, when he first knew it it was resi¬ 
dent except the corner of 18th and Columbia, there was a drugstore 
there; that now* it is both residence and business neighborhood, there 
are both houses and stores there, it is fast becoming business; now 
it is not suitable for residence purposes; that a man, in his opinion, 
could not rent the property on 18th street on the east side, in this 
restriction building line area, for residence purposes and receive an 
income which would pay the interest on his investment, in the first 
place it is not a residential section any more, and in the second place 
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the property has become too valuable for residential purposes; that 
to have the houses built back it was better as a residential section, 
he built a lot of houses there on that street, and at that time it was 
better to have them set back, he thinks there is a building restriction 
there of about 15 feet, if he remembers rightly, and for residences 
that was an advantage, and for business it is a disadvantage because 
it is a great deal better to have a show-window right out at the edge 
of the sidewalk if you can do so; it makes the stores more valuable, 
that is what he would sav; that in the last one or two vears it has 
become more of a business section than formerly, when it was a resi¬ 
dential section. (Plaintiffs’ counsel again called attention of Court 
to plaintiffs’ continuing objection and exception to testimony along 
alleged change of character of neighborhood, etc.). That 
215 this property has really been in this transition period for the 
last six or seven vears, and in the last vear and a half or two 
years it has become more so now than ever, the property values show 
that so much there, from the sale price, the difference between the 
sale price of the house and the sale price of the business property, 
that has been going right along for the past 4 or 5 years; one of the 
principal objections to it now for residence purposes, he would say, 
is on account of the stores; the stores have really driven the people 
away from that point as a residential section, and it is not very good 
now as a residential section. 


On Crotus-cxa initiation: (booking at plaintiffs’ Exhibit No. 03, 
Ex. to Bill #8.) That it is paved, he thinks the sidewalk is evi¬ 
dently out here (indicating), but he would repeat again that that 
property would be a great deal better if it was out to the sidewalk. 
Asked, if he drew a distinction in his mind between the technical 
sidewalk and the actual condition of concrete paved from the gutter 
to the front entrance, the witness replied that if he was going to 
build a store there he should undoubtedly go right out to the back 
edge of the sidewalk if he possibly could, because he is sure that the 
store front would be more desirable; but, if all the business prop¬ 
erties on a street are paved from the gutter to the front entrance 
to the store, if the whole front was that wav, he would sav it would 
make very little difference; that this property on 18th street has been 
in a state of transition from residence to business for sometime, that 
he does not believe there was very much business on the east side of 
18th street before the Knickerbocker Theater; there was business on 
the other side before the Knickerbocker was built, but he does not 
think there was business on the east side before the Knickerbocker 
was built except the drug store at the corner. 


On Redirect examination: That in regard to the rent value of a 
store, it is so much a foot, and if you make the store that 
210 much larger, of course, naturally you would get that much 
more rent for it; that it would be an advantage to the store 
to build out 7 feet here (indicating on map) ; that he has not taken 
into consideration having it on the sidewalk, but if you get seven 
feet more of building, the store would be worth that much more. 



N. AVIGNONE ET AL. VS. CONSTANTINE ROUMEL. 


133 


Oil Recross-examination :> That for a business street to have a nar¬ 
row or wide sidewalk, he would say the advantage would be with the 
narrow sidewalk, because the pedestrians are closer to the show- 
windows; they would really crowd the street and it would be a big 
benefit, by crowding the street he means you keep the people so much 
closer to vour show windows and it must be a benefit. 


Whereupon Willoughby S. Chesley (subject to plaintiffs’ con¬ 
tinuing objections and exceptions) was sworn as a witness on behalf 
of the defendant, and testified in substance; that he has been in the 
real estate business for some years, and did have about three houses 
on 18th and Columbia Road he was interested in, and his wife owns 
No. 2441 18th street, which has been vacant for about the last 2 
or 3 years, he has not been able to rent it, it is undesirable as a resi¬ 
dence; he wanted to remodel it for business purposes, but could not 
under the conditions existing there of this restriction, he could not 
tell where he was going to get off, he desired to bring it out to the 
building line established by the District, that would be an advantage, 
it would be of considerable advantage to have all these houses for 


business purposes built out to the sidewalk, it would increase their 
value verv consideiablv; it would be about 7 1 /* feet bv the width of 
the property, and if that was the front of the property it would be 
very desirable; that, in his opinion, to have the restriction line where 
it is located, 7Vi* feet- back, would be an advantage if it was a resi¬ 
dence neighborhood, for grass plots, and to have a little piece of yard 
with grass in front of the house, it would also remove you from the 
noise somewhat and the passers-by; if the property is to be used for 
business purposes he thinks it would be an advantage to have 
217 the property brought out; that in that restricted zone a few 
of the houses have been vacant for sometime, nearly a year, 
more or less; that, in his opinion, property in that neighborhood 
has depreciated to some extent in the last year and a half, due to 
the stagnation that has happened because the property cannot be 
developed; he has tried for a couple of years to rent his property. 

(In answer to questions by the Court:) He has had one or two pro¬ 
posals to sell it, at one time there was a theater proposition; those 
proposals, indicated some loss of value; the reason the value of the 
property has dropped down, they offered him about $20,000 and 
$22,000, now now they want to sell the property, he understands, 
around there, for instance the next door piece, he could buy for 
about $17,500 or $18,000, right next door to the piece of property 
that he is indirectly interested in. 

(In answer to questions by defendant’s counsel:) That he presumes 
why this reduction in value has taken place is it cannot be developed; 
there is stagnation there with that property, nobody can do anything 
with it; that his opinion is that decrease has taken place since that 
original suit was filed. 


Whereupon Benjamin F. Myers (subject to plaintiffs’ continuing 
objections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified in substance; that he has been engaged con- 


134 


X. AVIGXOXE ET AL. VS. COXSTAXTIXE ROUMEL. 


tinuously in Washington since 1892 in the business of an architect, 
his office now is Park Road and 11th street; that he was asked by 
defendant's counsel to go to 18th street and Columbia Road, and run¬ 
ning down from Columbia Road to Kalorama Road, to ascertain 
the numbers of the vacant properties on the east side of the street, 
and he made a list of them, going on the ground himself and obtain¬ 
ing the facts to make that statement up; (plaintiffs’ continuing ob¬ 
jections and exceptions), that, beginning on the east side, going 
south each piece of property, what it is used for, and if vacant, and 
has a sign on it-, is: at 2481 18th street, tlie Peoples’ Drug Store; 

2479 Miller’s shoe store; 2477 Riggs National Bank office; 
218 2475 Singer Sewing Machine; 2473 Old Dutch Market; they 

are all on the District building line, all out to the District 
building line; that now coming to the properties built back. 2471 
millinery; 2469 Carmack cleaners: 2467 florist; 2465, there was a 
business there but he thinks it has been abandoned, so we just marked 
it “Business;” 2463 was a laundry, now for rent; 2461 Electric re¬ 
pair shop; 2459 Piggly Wiggly store: 2457 Chinese laundry; 2455 
residence; from 2455 to 2445 six residences, five for rent and one 
occupied; 2443 hand laundry; 2441 residence for rent; 2439 resi¬ 
dence not for rent; 2437 photographic studio; 2435 needlework shop; 
2433 Castleman’s place, half built and half down; 2431 residence; 
2429 pastry, candy ; 2427 tailor; 2425 residence; 2423 and 2421 fur¬ 
niture; 2419 residence: 2417 and 2415 residences; 2413 rooming 
house; 2411 dressmaking; 2409 oriental rugs: 2407 and 2405 resi¬ 
dences; after 2405 the next number is 2341 a residence; the numbeis 
break there: 2339 barbershop; 2337 and 2335 residences; 2333 paint¬ 
ing and decorating; 2327 residence; 2325 store: 2323 electric shop; 
2321 residence; 2219 chiropractor; 2317 Walker A: Co. dyers and 
cleaners; 2315 Central Market: 2311 residence; 2309 jewelry and 
millinery; 2307 residence: 2305 (lilhrater Apartment House which 
is on the District building line; from 2307 residence is on a re¬ 
stricted line; so that the north end of the street and the south end 
are on the Distrit line and the intervening buildings are on the re¬ 
stricted line as he has indicated. That across the street, he thinks 
there is only one residence on the west side: that the property on 
all four corners of 18th and Columbia Road is all business. Look¬ 
ing up Columbia Road from 18th street, east, it is business up to the 
church, running up to the alley. 

“Q. Will you please tell us whether or not you talked with Mr. 
Avignone with reference to having this property built out- 


Plaintiffs’ Counsel: Objection. 

The Court: Let us have the question first. 

Defendant's Counsel (continuing) : With reference to hav- 
219 ing this property built out to the sidewalk, and, if so, when 
it was. and who was present? 

The Witness: It was in June, the last few davs in June, the 28th 
or 29th of June, 1921, in the store; Mr. Castleman, Mr. Avignone 
and myself were present. 
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Plaintiffs’ Counsel: Is the conversation you are about to testify to, 
in response to Mr. Gardiner’s question, the same conversation you 
testified to as having been held with Mr. Avignone in the presence of 
Mr. Castleman, that was testified to by you and Mr. Castleman in 
(he former case (Eq. 39,304)? 

The Witness: If that is the question, yes.” 

Plaintiffs’ counsel objected, and to the Court’s ruling allowing the 
witness to testify, over plaintiffs’ objection, to and about said con¬ 
versation, the plaintiffs objected and excepted on the grounds stated 
by plaintiffs’ counsel when the plaintiff Natale Avignone on cross- 
examination was questioned about the same conversation; and it was 
understood that plaintiffs’ objections and exceptions would continue 
in the case to all testimony bearing in anywise as to or about said 
conversation, without each time formally repeating the objections 
and exceptions; and. on the same grounds, the Court allowed an ex¬ 
ception in refusing to strike out, on plaintiffs’ motion, what the 
witness had already stated about that said conversation. 


The Witness (continuing) : That the conversation was in June, 
the last few days of June, the 28th or 29th of June, 1921, in Mr. 
Avignone’s store: that witness was requested to go in and see Avig- 
none after they had obtained a permit to go out on the Castleman 
building. Witness went in by invitation to Mr. Avignone, who said, 
“I understand you are remodeling for Mr. Castleman,” and witness 
said, “Yes. What are you going to do,” and witness said, “We are 
going to remodel into a store, lower the floor and bring the front out 
in front,” and Avignone said, “If Mr. Castleman comes out I want 
to come out, I want to build mv store;” that witness gave 
220 Avignone the description of what he proposed to do, and 
Avignone replied by saying, “I want two store windows in¬ 
stead of one,” and witness told him he was building one show win¬ 
dow. and Avignone said, “I want the windows like Velati’s on 14th 
street.” and said “IIow far are you going out,” and witness took his 
six foot rule and measured on the sidewalk, and held it up and 
showed Avignone where the building line was from his present build¬ 
ing, 7M> feet; that they then had the permit to build the Castleman 
building out to the sidewalk, to the building line, and 3 feet beyond 
with the show window, and with my six foot rule witness marked the 
District building line, showed Avignone the District building line 
and told him they were going out to that line, and Avignone said, 
“If he goes out I want to go out, but I want two show windows instead 
of one; 1 want them like Yelati’s on 14th street beteen F and G; I 
cannot do what I want to do now because I am tied up in the rear; 
I have spent my money in the rear, but in the Spring 1 will see you 
about remodeling and coming out to the front.” 


(Objection and exception on Court’s refusal to plaintiffs’ renewed 
motion to strike out the testimony of the witness as to said conversa¬ 
tion.) 


(Adjournment for lunch hour, and hearing resumed after lunch, 
same day.) 
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The Witness (continuing) : That upon Avignone’s request, witness 
took his rule and measured out on the sidewalk and held it up and 
said, “We are coming this far with the building, and 3 feet beyond 
that with the show window,” and Avignone said, “Well, 1 want to 
do the same thing, but 1 cannot do it now. I am tied up with my 
matters, my building in the rear, and I will probably take hold of 
it in the Spring, do that in the Spring, but 1 cannot do it now; 1 
hav-n’t the money;” that witness gave Avignone an estimate of what 
it would cost to bring his building out, at that time $2,100 would 
cover the whole thing, that was in 1021. That he did not have any 
more conversation with Avignone upon the subject of building. That 
he had another talk with Avignone after the suit had been insti¬ 
tuted by Avignone against (astleman, after the preliminary 

221 hearing in that case ( astleman and witness drove by Avig¬ 
none’s place one night, and had a lengthy conversation, and 

the substance was that “after having approved what we were doing 
and expressing the desire to do the same thing himself, we were so 
dumbfounded as to why he should stop the proceeding, and it led to 
to a great many things. I do not know as 1 went over the whole 
thing,” and Avignone simply answered to whatever we would say, 
“I cannot sav anything, because I have to see Mr. Kidwav, my attor- 
ney,’’ that is about as far as Avignone would go in committing him¬ 
self. That witness has been acquainted with this neighborhood ever 
since the buildings were built, and knows of the restriction of, the 
line, which is the subject of this controversy, and he should say it 
was an advantage as a residence property, for the reason that if ther: 
were no parking in front of a residence, on a building line without 
any parking in front, it would not he—you know what the effect of 
that would be, as a residence; that in his opinion, if it were changed 
from residence to business, the restriction would be a great disad¬ 
vantage, the lots, in the first place, are not very dec]), they are 02 
feet, and for business purposes, with a sidewalk 20 feet wide, which is 
sufficient and all that the regulations requiie, that l l /> feet added to 
the buildings if remodeling is done, would help a great deal; besides 
the value of the ground as first commercial property would be greatly 
enhanced as business property; the 7 1 :.* feet would be worth a great 
deal more than the property lying back of that, if used; that when 
he first knew this neighborhood it was residential, and now it is 
zoned as first commercial, and the majority of the buildings are used 
for commercial purposes; that he would not want to live there as a 
residence, there are two reasons, if he wanted strictly residential 
property he would not want a property in a commercial zone where 
they are commercial buildings, and the second reason is the car 
line, the noise of the cars. 

On Croxx-cjramination: That 247.) and 2481 18th street are 

222 not built out beyond the restricted line for the entire height 
of the structure, for the first floor only; that at the time these 

houses were built on 18th street there was a slight District parking 
there, in addition to the sidewalks, a small reservation in front. 

“Q. Smaller or larger than the 7 foot restricted area? A. I do not 



X. AVION ONE ET AL. VS. CONSTANTINE ROUMEL. 


137 


remember the width of that street. I think it is 90 feet. And the 
sidewalk is 20 feet on each side. I do not know whether I ever did 
ascertain the parking on the east side. 

Q. So when you answered that it was desirable to have a 7 foot 
parking in front of those houses when they were residences, your 
answer was without knowledge as to whether or not there was any 
District parking in front of that, and, if there was, as to the width of 
that parking? A. There is some parking in that 7 feet. I am not 
sure about that.” That he would say that for residence purposes the 
IVz feet of parking is not enough. There should be, for residence 
purposes, at least 30 feet. 

Whereupon, Robert B. Moorman (subject to plaintiffs’ continu¬ 
ing objections and exceptions) was sworn as a witness on behalf 
of the defendant, and testified in substance; that he is a contractor 
engaged in business in Washington and has lived here a good many 
vears; that No. 2439 18th street is owned by his wife, and he 
paid for the property $20,000 about two years ago; that along 
about 1913 or 1914 or 1915 he lived in two of those houses, 2441 
and 2443, he thinks they were; that he lias know- the property ever 
since he has been here in the city; he always thought it was a 
fine residential section. It was not a business section when he 
lived there at all. It was a nice place to live. It is on the car 
line, but he always regarded it as a mighty nice place to live, and 
when he moved it was getting a lot of business there, in 1915 and 
1010; that he thinks there had been a change to a business section 
in 1910 there; and there is no comparison now, it is Jill business 
now; when he says “all business” there are some people who live 
there; that! his house is rented as a residence, but he does not con¬ 
sider it a desirable place to live; he is getting $80 a month, if it 
was remodeled he was told he could get $250 for it; that 
223 he is not able to get any more for it in its present condition; 

he rented it for $30 in the summer months and $80 during 
the winter; that he has been trying to sell it ever since three months 
after he had it, and one real estate man told him if he had the 
exclusive sale of it he would sell it at $17,000, and he was not able 
to sell it at that; he thinks the reason is that so many people have 
built out in front of it, and it is back, you see, and lie is not able 
to come out, he thinks that is the main reason; that he did not 
attempt to remodel it because he would like to get that 7 feet of 
ground in front; if he remodeled now he could not get out as he 
would be behind the people that were already out, it would obstruct 
your view to Columbia Road, you would be back while the others 
were out; that the 7 Y> feet he was not able to build on is the most 
valuable part of the property; there is no question but there has 
been a steady change towards business in that section. It has 
been remarkable, in his opinion. 

On Cross-examination: That his entire house is rented for $80 
a month, and no business is or was ever carried on there; that, 
when he said his house is behind these other houses that have been 
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built out, he does not know the number of them, hut there are a 
number of houses that have come out between his house and 
Columbia Road; that he comes by that property every day; that 
he does not know whether or not that one of the houses between 
his house and Columbia Road is the house that it is now being 
built out in front of the others, that is in an incompleted condition, 
the one that was stopped: he thinks it is out a little further; he 
knows that you can stand right on his porch at No. 2439 18th 
street and you can see where the houses are out in front of it 
between there and Columbia Road; how far they are out he does not 
know, but they are out a good deal further than his house; that 
he has noticed the house that is uncompleted on which they have 
stopped work at the present time, being the house that is involved 
in this case, No. 24bo 18th street, and that house does bide 

224 the view. That going south from Columbia Roard he does 
not think that projection of that new building hides the 

\iew <4 his house, because vou are on the other side of the street, 
coming down; that he -ould not think it would hide the view on 
the east side of the street, because you would be on the right hand 
side going south, he would not think it would hide it at all. 

Whereupon Filipo Baldi (subject to plaintiffs' continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified in substance; that be has been in the real 
estate business for about two years; and about two years ago was 
interested with other people, it was a company, in property in the 
neighborhood of 18th and Columbia Road, they bought five homes 
to put a theater on; it was a company, a firm, you know, and a 
friend of his bought the house in his name and was going to turn it 
over to the concern; in connection with that he made an effort 
to see the property owners in the neighborhood with reference 
to obtaining a release of any restrictions in connection with it, 
and saw Mr. Avignone in bis place, at different times, and talked 
with him, and told him they were going to build a theater up 
there and witness was trying to get the neighborhood to sign up 
from the back to close the alley up; also witness heard there was a 
restriction in the front. 

The witness was questioned in regard to alleged signatures of 
Mr. and Mrs. Avignones, plaintiffs in this case, to a certain paper 
Vliat accompanied the paper which (copy thereof) as “Riderwav 
Exhibit A” is attached to the affidavit of F. H. Ridgway, Esq., filed 
in this cause on Feb. 16, 1925; and alleged conversations with 
said Avignones and their counsel: and the first mentioned paper, 
on plaintiffs' objection, was excluded by the Court, on the ground 
that the same was a part of the efforts and negotiations to settle and 
adjust, by compromise, said Equity Cause No. 39,304, and the 
appeal therefrom. 

225 The Witness (continuing) : That he purchased the five 
houses from No. 2445 up about two years ago as he testi¬ 
fied ; and he now is a part owner of No. 2445, which has been vacant 
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ever since 2 years ago; tried very hard to rent, but has not been 
able, tried to "rent it for $70; paid" $20,600 for it and could not rent 
it at any price, the condition of the neighborhood up there; it has 
not yet "been remodeled because of this trouble; if they wanted to 
sell it today, he is sure they would lose about $5,000; that, if this 
restriction was removed and he was permitted to build out to the 
sidewalk, he would get his money out of it then. On objection, by 
plaintiffs, that the witness was not qualified to testify by opinion 
as he was testifying, the Court said: “I think the hope is father to 
the thought here probably. I will let it stand for whatever it is 
worth.” The witness (continuing over plaintiffs’ objection), that 
there has been a lot of change up there, a big change, more busi¬ 
ness: and it is less desirable now as a residence property than it was 
two years ago. 

Cross-examination: That most all of the properties there have 
changed to business in the last year and a half, hut he could not 
give the number and location; that 2465 is Mi’s. Bower’s, and it has 
not been remodeled, and it was business inside, it was a sign there 
there was going to he a laundry, it is vacant now; that 2465 is not 
Mr. Roumers, but 2465 is Mrs. Bower's next on the south to 
Ronniels; and the two houses they had there themselves, they 
bought them, and they were resold, and they did not remodel and 
put a wholesale furniture business there; that there are a few more 
changes to business below there, he does not recall the numbers, 
they had a bargain furniture store; that he cannot think of any 
more changes to business in the last year and a half, hut the neigh¬ 
borhood there is being smashed to pieces, and he means by that 
you cannot rent and you cannot do anything; if they don’t dis¬ 
criminate so that everybody can come out, this property will not be 
worth much; you cannot sell the property up there, they do 
226 not want to buy on account of this suit pending in court, 
and things like that; that when he said before that “more 
1 ui si ness” was coming in there in the last year and a half he did 
not mean “more business” hut meant “other business.” 

Whereupon Frank Lazarus (subject to plaintiffs’ continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified in substance, that he now lives and has been 
for 5 years at 2461 18th Street, and knows Mr. Stein next door, 
has known him for 5 years; that he had a talk with Mr. Stein in 
front of Mr. Roumel’s house in the latter part of December with 
reference to the remodeling of the Roumel house. 

Objection by plaintiffs to testimony as to and about said alleged 
conversation between Stein and witness, which objection was over¬ 
ruled by the Court, and exception allowed on same grounds (except 
not now cross-examination) as stated by plaintiffs’ counsel in ob¬ 
jecting and excepting to questions about the same conver- asked 
df the plaintiff Abe Stein on cross-examination; it being understood 
the objection and exception to continue to all testimony in regard 
to or about said conversation. 
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The Witness (continuing): That the conversation was on De¬ 
cember 22. 1024, in front of Roumel’s store, walking up and down 
from his store to about Avignone’s and back, witness and Stein 
walked; that witness had not spoken to Stein for over two years, 
previous to that time witness had been Stein's tenant at 2467 18th 
street, and witness asked Stein of there was any way of Roumel’s 
coming out without being disturbed, and Stein said there was in 
so much as he had business along those lines, and the trend of his 
conversation was this: take two automobiles, go out riding, and if 
they collide they don’t arrest the occupants of the automobiles, they 
leave them go ahead, but, if they are insured, the insurance com¬ 
panies have it out: the same thing applies with builders, if they 
have any argument regarding coming out, if the builder is 
227 bonded, the insurance companies fight it out; it was some¬ 
thing new on witness, and witness thought it rather good in¬ 
formation, in so much as witness had the interest of the neighbor¬ 
hood at heart: that Stein said he could come out and how he would 

come out: if there was anv disturbance to he raised, whv the bond- 

• «/ 

ing companies would do ihc scrapping, would do the fighting; that 
witness did not say anything on his side about the fact that he 
was coming out: witness asked him whether there was any way of 
him being stopped from coming out and he said no, and he told 
me why he could not he stopped; that was the source of the bond¬ 
ing proposition; at that time there was not anything done on the 
house, no lumber in front of the house, no tearing down, or any¬ 
thing at all: that what occasioned witness to have this conversation 
with Stein was the interest of the neighbor- as a whole; the bot¬ 
tom of that was this, it may not have any particular bearing on 
the case, hut I have a first and second mortgage, and they are 
rather large, and I feel if the entire neighborhood increases, the 
valuation of my property would increase, so 1 would have no diffi¬ 
culty in raising my first and second trusts when they become due; 
otherwise, as the street now stands, with ten ‘‘to let” signs, there is 
a decrease in the value of the property, and the hard time I would 
nat in ally have in trying to get a larger first trust and a smaller 
second trust when the trusts ran due; hut it might have been to 
my own advantage; I was trying to sec that my own property 
would increase: nevertheless I did what T possibly could for the 
good of the entire neighborhood; I also stated at the time that the 
conditions were similar in my instance as it was with Mr. Avig- 
none and Mr. Castleman down the street, that though my building 
was being blocked by this other fellow, instead of putting up a 
complaint, 1 was willing for the entire neighborhood to to let that 
thing ride in so much as it would he to the betterment of the entire 
street, because one man has to make a certain loss in order that 
the entire street will eventually make up that loss. That Stein 
said nothing at the time; he did not say anything detri- 
22<S mental to it: this conversation did not last more than 10 or 
15 minutes at the most. 

On cross-examination: It is correct that he had not spoken to 
Mr. Stein for about two years, there had been bad feeling between 
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witness and Stein for some time, since witness was a tenant of 
Stein’s; that witness is very much interested in this case, to the 
extent that lie wants to see everybody come out; that he built out 
in April a year and a half ago, in 1923; he did not build out to 
the entire height of his house, to builf out to the line as far as Mr. 
Roumers; from his eye, although he did not measure it, he was 
under the impression that he was as far out as Mr. Roumel; that 
lie is built out only for one floor, a store floor, he could not afford 
to come out with the entire thing; that he did not go into details 
to find out how much it would cost him to come for the entire 
height of his house; that it cost him to come out with the first 
floor, with the improvements down stairs, $11,000; that he is living 
upstairs there now; that he cannot give the numbers of the ten 
houses that have “to let’’ signs there; that at the time of the con¬ 
versation with Stein, witness spoke to Stein tirst. 


Wheieupon Erie E. Stacy (subject to plaintiffs’ continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified in substance; that his business is plumbing, 
heating and tinning, at 2418 18th St., and he sold the property to 
Mr. Roumel that Roumel is now improving in April two years ago. 

“Q. Did you or not advise him that there was a building restric¬ 
tion on the property when you sold it to him.’’ 

(Plaintiffs’ objection and exception on ground of immateriality, 
no defense to plaintiffs’ cases.) 

A. No. sir, I did not. That witness did not know himself that 
there was one on it. 


On cross-examination: That he sold the property to Mr. Roumel, 
three years ago in April. Asked whether or not he didn’t sell his 
property to two parties by name of Rossi and Piana, who sold to 
Roumel, answered that the transaction was all closed up 
229 through Warren’s office, Roumel settled with witness for the 
property; witness never met Rossi and Piana at all, and 
does not know who they were; he thinks the transaction was closed 
April loth two years ago. 


Plaintiffs’ counsel moved to strike out the testimony of the witness 
in reference to the alleged fact that he did not tell the defendant 
anything about this building line restriction at the time, because it 
is in evidence as an exhibit to the Rill, admitted by defendant’s 
answer, the Deed conveying the property to Roumel containing this 
restriction; also as Exhibit No. 35, and also it is in evidence in the 
case (Plaintiffs’ Exhibit No. 34) that this building line restriction 
was in the Deed from this witness Stacy to Rossi and Piani, and 
hence it was notice to him of that restriction; and it is immaterial 
whether he (Stacy) did or did not say anything about that re¬ 
striction to Roumel when he sold him the property; it is no defense 
in anywise to plaintiffs’ cases. The Court overruled the motion and 
allowed plaintiffs an exception on the grounds stated. 
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Whereupon Albert S. J. Atkinson (subject to plaintiffs’ con¬ 
tinuing objections and exceptions) was sworn as a witness on belmlf 
of the defendant, and testified in substance; that he is an architect, 
and an Inspector for the District, has been in the District Building 
about 22 years, and has been practicing his profession as an architect, 
directly or indirectly, about 20 years; that under the system at the 
District Building, lie has the right to, and does, practice; he does 
not inspect his own work, however, they have a rule by which some 
one else inspects that; he does not report to the Building Inspector’s 
Office, anyway; he is Inspector for the Board for the Condemnation 
of Insanitary Buildings, and the Building Inspector is one member 
of the Board; that he was employed by the defendant to draw 
plans for him, with a view to remodeling his building on 18th 
street, that was in November, 102 1. or the latter part of October; in 
accordance with that employment he drew plans and specifications, 
and lie submitted those to builders for bidding, and among 
230 them was Mr. Ball; witness did not write the contract but 
looked it over after it was written; the application was filed 
with the Building Inspector and plans and specifications filed with 
it, that was done in a regular manner; he does not recall how long 
they were on tile in the Building Inspector’s Office before the per¬ 
mit was issued; the plans and specifications show the building 
coining out to the street line; that he saw Mr. Alexander, counsel 


for plaintiffs in this case, at the District Building in connection with 
that application, it was before the permit was issued, the day be¬ 
fore. and Col. Oeliman, the Building Inspector, was present, and 
this conversation was in Col. Oehman’s office at the end of the hall 


to the left as you go down, the south end of the east hall of the 
District Building; there was present the witness, Col. Oehman and 
Mr. Alexander: that the conversation that was had there was that 


Mr. Alexander was in Col. Oilman's office, and witness was sent for, 
as witness’ name appeared on the plans as the architect, and Col. 
Oehman asked witness, witness thinks he did, if witness made the 


plans, and witness told him he did, and witness does not know just 
the questions he asked, but it was in reference to the building com¬ 
ing out, and he said “Well, they are in conformity with the build¬ 
ing regulations ', and the permit would issue. That was the sub¬ 
stance of it; that Col. Oehman said that to Mr. Alexander, and wit¬ 
ness’ recollection is that Mr. Alexander said he was going to apply 
for an injunction to prevent this building from coming out, the 
owner from coming out; that was the date the permit issued, he 
thinks, or the day before; that was not the temporary permit, it 
was the permit for the building; a temporary permit to take the 
front down was issued several days before the permit for the ad¬ 
dition: that there was a discussion about a. former case of an injunc¬ 
tion being granted against Mr. Castleman, and witness thinks that 
Mr. Alexander handed to witness or to Col. Oehman a copy of that 
injunction, and Col.. Oehman informed him that, as far as the Build¬ 
ing Inspector was concerned, they had nothing to do with it, be¬ 
cause the building was to come only to the building line as 
231 shown on his record, the building line of the District, with 
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the additional projections which are allowed under the building 
regulations; that witness suggested to Mr. Alexander that, while 
this Castlenmn building was several hundred feet, two or three 
hundred, south of the projKised new building, that his client 
would not he damaged by the proposed new building, to which he 
replied that the damages would not he anything like they would he 
to another man south of Castleman, witness does not recall his name; 
that was not Stein, hut south of Castleman, not his client, it was the 
next one south of Castleman; that witness suggested that witness was 
under the impression that Mr. Ronmel’s lot was not included in this 
zone, where there was deed condition, but Mr. Alexander assured me 
that Mr. Roumers lot was in that zone and that he could obtain an 
injunction against it but he did not want to go through the trouble 
of going through the courts again as — had a long siege in the 
other case; Mr. Alexander asked witness for Mr. Roumers address, 
which witness gave him and witness suggested that Mr. Alexander 
take the question up with Mr. Roumel before he filed any papers 
asking for an injunction; that witness did not advise Mr. Roumel 
that Mr. Alexander was going to get an injunction against him. 

Cross-examination: That what witness recollects is that this con¬ 
versation which occurred between them was in Col. Oehman’s back 
office, and that counsel was hack there already and witness was sent 
for; asked whether or not counsel had not had two or three conver¬ 
sations with witness in the front office before thev had that con- 
versation in Col. Oehman’s back office, witness answered: “You had 
one conversation with me in the front office’’; that at that time 
counsel went over the matter, and witness does not think that he 
told counsel witness was the architect for these very plans. 

“Q. So 1 talked to you at that time, so far as you know, in perfect 
ignorance that you were interested in anywise in the case other than 
being in the office? A. My name was on the plans, and on the ap¬ 
plication. 


Q. Was I informed of your name, so far as you know? 
232 A. I do not know. 

Q. Where is your desk in the District Building? A. It 
is on the east side, about the center of the building. 

Q. In the Building Inspector’s Office? A. Yes, sir. 

Q. Where do these plans (handing Building Permit No. 6128 
papers, introduced in evidence as Plaintiffs’ Exhibit No. 36, to the 
witness) show that Mr. Roumel’s house is coming out the seven feet 
or anv distance beyond the old wall? A. These are not all the 


plans. 

Q. I will state that these are all that were produced in response to 
the subpoena duces tecum, and the subpoena duces tecum calls for all 
papers with reference to the remodeling of the building at 2465 
18th street, Northwest, and the man who responded to the subpoerfa 
duces tecum stated these were all the papers connected with it? A. 
T said that they were not all the plans. I do not know where the 
others are.” 

That witness does does not know who wrote out the application in 
whose pen writing that is. 
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“Q. I call you? attention to question eleven and the answer 
thereto in the application, reading: (from Plaintiffs’ Exhibit No. 
H(>) ‘Will front wall of the building, when altered, project beyond 
the front wall of other buildings in the block?’, and the answer is 
‘No*. I will ask you whether or not that is a correct answer, that 
word ‘No*, to that question or not? A. Not in accordance with the 
plans that were tiled with the papers.’* 

That probably the lirst time counsel talked to witness, inside of 
the rail at the building onspectors office, counsel was brought to 
witness by a young man who stated when he brought counsel to wit¬ 
ness’ desk. ‘This is the gentleman who has that application and 
plans’*, referring to this application and plans, and witness’ name 
was not mentioned at the time, and counsel talked to witness a con¬ 
siderable time about the case. That counsel did not come to see 
the witness a second time; that witness’ recollection is it was that 
same morning that counsel went back to see Col. Oehman, and Col. 
Oehman sent for witness: that counsel had two conversations with 
witness, one a conversation over the phone the evening before 
counsel has that conversation with witness in Col. Oehman’s of¬ 
fice; that it was the second conversation, counting the one on 
*2;>3 the phone, that counsel stated he was going hack to see Col. 

Oehman about this matter, and than counsel went back to 
Col. Oiliman, and then after that the witness came back in the 
room. 


“Q. And that when 1 was back in the room with Col. Oehman, 
and I said at the time I did not know who this architect was whose 
name was on the application, and Col. Oehman turned to you and 
said, ‘Mr. Atkinson here, that is the man’, and is it not a fact that 
was the first time l knew, so far as you know, that vou were the 
architect that drew these plans, notwithstanding the fact that I talked 
to vou about it beforehand, before we went into Col. Oehman’s 
office? A. 1 do know what vou knew about it.*’ 

V 


Whereupon an adjournment was taken until the next day, March 
11, 1925, at which time the hearing was resumed. 


Whereupon \V. (’. E. Harne (subject to plaintiffs’ continuing 
objections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified; that he was acting as superintendent of the 
Ball Construction Company in the matter of the repairs of the 
Rouinel property on 18th street when they began to tear that old 
building down; that he saw Mr. Stein there lots of times, and talked 
to him; that was right in front of the Roumel job, after they had 
the front tore out and started to dig the foundation lie asked witness 
how far they were going out on the street. Plaintiffs’ counsel: “It 
is understood that this conversation can not bind mv clients, the 
Avignones, and Mrs. Stein.’ That it must have been about January 
5th because we got a temporary injunction, when Stein came in and 
said, “How far are you going out on the street,” and witness said 
“You are going out two feet further than the old bay window,” and 
he said “A tine improvement’’; that was the end of the conversa¬ 
tion; witness put his foot down and showed him about how far out; 
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that witness saw Stein quite a number of times after that, he 
would stand there and talk, just a few words, but witness never 

234 took account of it because lots of people would do that, wit¬ 
ness was not on the job continually, he was only there 3 or 

4 times a day; that Stein rather liked the improvement; that he 
saw Mrs. Stein there once, when, he does-’t know; whether it was the 
United States marshal, or whoever it was, came up there and she 
recognized witness as Mr. Roumel, pointed witness out to the marshal 
as Mr. Roumel the day they got the injunction, before that witness 
had seen her on her own property there, may be 2 or 3 times, be¬ 
ginning when he first began work there; that he could not say he 
remembers ever seeing Mr. Avignone there, there was a number 
of people standing around there in the neighborhood. That they 
have about 85 per cent of the front done and about 90 per cent or 
more in the rear, they had enough done to demand about 85 per 
cent of the payment on our contract, they have demanded their 85 
per cent. Witness made no answer to the question, “Have you re¬ 
ceived it?” 

On Cross-examination: That early on the morning of Monday, 
January 26th, the new front wall and the new side walls of that 
building were up two stories, he could not say just that, it was a 
very bad day. Asked whether he saw a gentleman by the name of 
Mr. Ridgway and a deputy United States Marshal and plaintiffs’ 
counsel there in front of the premises the day the injunction was 
posted on the front of the building, answered that he does not know 
who Mr. Ridgway is, he would have to see him before he could recog- 
nibe him, and he does not know about said counsel being there “I 
seen another man that looked very much like you that was there. 
I believe you are the man that was there, yes, about 12 o’clock.” 

“Q. Did you not deny to the United States deputy marshal in my 
presence, and in the presence of Mr. Ridgway, that you were the 
superintendent or foreman, and did you not say you were in no wise 
connected with the building operation there? A. No, I did not.” 

On Redirect Examination: That he did not have any conversa¬ 
tion with Mr. Alexander, but the United States marshal has wit¬ 
ness’ card, which witness gave him. 

235 On recross-examination: 

“Q. Did you not give him your card after you denied that you 
had anything to do with the building and after the injunction 
had been posted on the building, was it not then that you admitted 
that you were connected with the Ball Construction Company? A. 
No, sir; I asked him who he was and he said ‘Who are you,’ and I 
said ‘Well, who are you.’ I says, ‘You tell me who you are and I 
will tell you who I am.’ I wouldn’t tell him my name. I recall 
this; I said ‘You do not know who I am and I do not know who you 
are,’ and then he says ‘I am the United States marshal,’ and I says 
‘Yes, and here is my card.’ 
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Whereupon W. T. Pearl (subject to plaintiffs’ continuing objec¬ 
tions and exceptions) was sworn as a witness on behalf of the de¬ 
fendant, and testified in substance; that he is a real estate dealer, 
and represents Mrs. D. K. Jackson, who owns 2415 18th Street, she 
acquired that property through witness as her representative about 
a year ago this month originally as a residence, and moved into it, 
since then business has come in there to such an extent that Mrs. 
Jackson feels that she would rather move further out and remodel 
her property and rent it, her idea was to put in a store front, running 
straight up the whole height of the building, extending out, she 
would not be justified in putting in a front unless she could come 
out, it would not give a return on her investment to pay her to do it, 
because she would not have the proper kind of front as it stands 
now, that she could rent for a sufficient amount to get a return on 
her investment; she paid $17,500 for it one year ago. 

“Q. Now, Mr. Pearl, will you tell us whether or not, in your opin¬ 
ion, the owners could or could not obtain a reasonable return on 
their money invested in these houses at that price, unless they are 
able to bring it out to the sidewalk and develop it into store prop¬ 
erty?” To which question the plaintiffs objected, on the ground 
that the witness has not shown his qualifications as a real estate 
dealer to give opinion evidence, or that he knows about property in 
the neighborhood, and this line of testimony as to remodel- 
236 ing or not, and as to probable rents, because it is all imma¬ 
terial. and no defense to plaintiffs’ Bill and cases, and also it 
is largely hearsay; and on those grounds move to strike it out; which 
objection the Court sustained, and which motion the Court overruled, 
and allowed plaintiffs an exception on the grounds stated. 

The Witness (continuing) : That he has been engaged in the real 
estate business in this city three years, and before that in Los 
Angeles, California, about ten years, actively there, and continuously 
here in the last three years; that the only piece of property near 
Columbia Road and 18th street he has ever dealt in is 2415 18th 
street; he is familiar with general conditions up there, and looked 
into this or not before he advised the lady to purchase, and has since 
looked into it with a view of knowing what her interests would be, 
continually; 

“Q. Now, I will ask you whether or not it is necessary for the 
property owners in that restricted area to build out to the sidewalk 
in order to receive a return on the property, a reasonable return on 
that monev?” 

(It is understood that plaintiffs’ said objection and motion con¬ 
tinues to all testimony along this line.) 

That, in his opinion, it would be, because unless the right kind 
of a store front was put in, they would not, in his opinion, be able 
to get a proper return on their investment; that it is by far a 
greater advantage to have store windows out on the street running 
even with the sidewalk, because it brings you in contact with the 
people to a greater extent on the walk as they pass, because you have 
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a greater opportunity of displaying your good, which is the most 
important thing in merchandise. 

On Cross-examination (looking at Plaintiffs’ Exhibit No. 63, Ex. 
#8 to Bill, photograph of direct front view of 2429 18th St.), was 
asked if that is what he means. “A. Well, you see he only has his 
front store this one story. If that were carried right straight up, 
he would no doubt get a greater return on his money,” (witness 
indicating on photograph a vertical and not horizontal direction). 

237 Whereupon Harry V. Bouic (subject to plaintiffs’ con¬ 
tinuing objections and exceptions) was sworn as a witness on 

behalf of the defendant, and testified in substance; that he has been 
in the real estate business in Washington for 19 years, and owns 
quite a good deal of property in the vicinity of Columbia Road and 
18th street, and is familiar with 18th street south of Columbia Road 
running down to Kalorama Road; he sold Mr. Crandall of the 
Knickerbocker and Ambassador Theaters some ground there for 
$50,000 six or seven years ago, or five or six, lie does not know 
exactly; that after the accident, which he thinks occurred in January 
1922 or 1921, the property had to be sold at auction, and Mr. Cran¬ 
dall gave $177,000 for the same property (Plaintiffs’ continuing ob¬ 
jections and exceptions to testimony along this line) ; that he is 
handling the property of Mr. Sam Ross, the groceryman down below; 
he has dealt considerably in property along there; has known this 
property ever since he has been in business; Mr. Wardman bought 
a lot of property there and witness sold a great many houses there 
for him. After plaintiffs’ objection, in addition to the other objec¬ 
tions, that the witness was not identifying the properties he was 
testifying about, the witness said that he didn't know he was going 
to be called on for all details, he was connected with Moore & Hill 
in the handling of Mr. Wardman's property in that block; that 
when he first knew the property 19 years ago it was considered fine 
residential property, men of substantial standing built homes or 
purchased homes there, such as Franklin T. Sanner, Mr. Stellwagen, 
Stuart McNamara, Harry Wardman, and a number of other people 
on that corner; not Mr. Waddy Wood, but Mr. Appleton Clark— 
(Plaintiffs’ continuing objections and exceptions again inteqjosed to 
testimony along that line). That the neighborhood today is nothing 
but business, it will never be anything else, because there is business 
there and theaters and restaurants, and cigar stores there, and in the 
last two or three years property values have jumped enor- 

238 mously; that since the Ambassador has been reopened about 
two years ago, since that improvement, there has been a won¬ 
derful change; that since that theater opened after rebuilding he has 
not sold anything there but has noticed a great many people are 
putting very pretty fronts there. 

The Court overruled plaintiffs’ objection to the witness testifying 
about the advantage or disadvantage of the building line restriction 
involved in this case, unless the witness was shown to know the lan¬ 
guage of, and what the restriction was; and the witness was informed 


148 


X. AVIGNOXE ET AL. VS. CONSTANTINE ROUMEL. 


by defendant’s counsel that it was for 7Vi feet from the sidewalk, 
and the Court overruling plaintiffs’ objection allowed an exception. 

The Witness (continuing): That a building restriction that re¬ 
quires property to he huilt back from the sidewalk is a decided dis¬ 
advantage to business, because the lots are very narrow and the depth 
is not not extreme by any means, he thinks it runs about 90 feet, and 
where property is out in front, where the show windows are out on 
the sidewalk, people go and look and it makes it more attractive in 
every way to build out to the street line; that he thinks the per¬ 
centage of increase in value in that property should be worth about 
$10,000, roughly, aside from the cost of improvements. 


On Cross-examination: That in his opinion the value of the land 


is $12 to $1”) a square foot. (Looking at Plaintiffs’ Exhibit No. 63, 


Ex. #8 to Bill) and asked if that was what he meant when he said 


a show window ought to be right on the pavement, said it is one of 
those stores that set hack, and lie thinks it ought to come out to here 
(indicating) ; that there was a car line along that property when he 
first knew it about 19 years ago. 


Whereupon Samuel Rossi (subject to plaintiffs’ continuing ob¬ 
jections and exceptions) was sworn as a witness on behalf of the de¬ 
fendant, and testified in substance; that he is the Rossi, whose name 
appears as the grantor in that deed (Plaintiffs’ Exhibit No. 35) to 
Roumel of the 18th street property. The witness, over Plaintiffs’ 
objection and exception, on the same grounds as stated in similar 
testimony of the witness Stacy) was permitted by the Court 
239 to testify that he did not know of anv restriction building 
line on that property, and he did not tell the defendant 
anything about it. That witness owned the property, he guesses, 
about 00 or 70 days or more. 

On Cross-examination : That he owned this property 00 or 70 
days, he bought it from Mr. Stacv; that witness, and not Mr. Stacy, 
sold this property to Mr. Roumel. 

On Redirect examination: That he had a contract on it, and sim¬ 
ply turned the contract over to Mr. Roumel, Stacy’s contract. 


Whereupon Alfred Castleman (subject to plaintiffs’ continuing 
objections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified in substance; that he is a cabinet maker. 

“Defendant’s Counsel: May it please the Court, this is only in 
corroboration of Mr. Myers, as to what took place at that store 
(alleged conversation between witness, Myers and N. Avignone at 
latter’s store in 1921). I do not want to take up the time of the 
Court, except to say this is in corroboration of Mr. Myers.” 

Plaintiffs’ counsel renewed objections to alleged conversation, on 
same grounds.as stated during the testimony of said witness Myers 
and during cross-examination of plaintiff Avignone; and the Court 
overruling said objections, allowed an exception on the same grounds. 

The Witness (continuing): That he is a cabinet maker, 2433 
18th street, and has that property half built. That he was present 
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at a conversation between Myers, his architect, and Mr. Avignone, 
in Avignone’s place, about the time he obtained his permit to re¬ 
model his store; that he cannot recall the exact date, but he used 
to go in Avignone’s place right often, but when he decided to build 
out he went in there first himself and explained to him what they 
were going to do, and told him they were going to build and 

240 and come out. “Well”, Avignone says, “who is the builder 
for you?", and witness says, “Mr. Myers, the same man that 

is building the room there for Miller". lie says, “Well, I would 
like to see Mr. Myers", and on the next day when Mr. Myers came 
to work witness took him there and introduced him to Avignone; 
that Avignone asked Myers just what he was going to do for witness 
and Myers explained to him, he said they were coming out for the 
building line with one show window, the District building line, just 
like Miller, the shoe store here (indicating on plat) next door from 
the drug store, that is out to the sidewalk \ witness explained he was 
coming out like Miller’s store, and he asked how far it is and so 
witness and Myers and Avignone went outside his front and Myers 
took his rule and measured from the restricted building line to the 
District building line and showed him just how far the building line 
is, and how much projection he gets from the District for a show 
window, that is, 3 feet; that Avignone said he would like to do the 
same thing himself but he doesn’t think he would like to have one 
show window, he would like to have his built like one man on 14th 
street, Yelati’s; he wanted two show windows, and he asked how 
m ich it would cost to bring him out, and Myers gave him, witness 
does not remember just how much it was, $2,000 he thinks, and then 
he said to Myers, he had spent all his money in the rear, he was just 
finishing up the rear of the shop and he cannot do it very well right 
now but he will do it just as soon as he will get the money together 
to build, he will come out the same as witness is hut with a difference 
in show windows; that witness does not remember whether there 
was anything else said or not. In answer to further questions, over 
plaintiffs' additional objections and exceptions that the witness ought 
to state the conversation himself, instead of having counsel ask 
whether this or that was said: the witness (continuing to such 
question), That Avignone at that time did not say anything to wit¬ 
ness or make any objection to witness’ coming out; that 

241 Avignone was the first man really that was interested for 
witness to build, he was the first man that told witness to 

build, he said “Castleman, if you would build, then someone else 
would build’, Avignone was a new man in the neighborhood then, 
he bought it already remodeled; he was the first man who suggested 
to witness to build; that he* said if witness would build and the rest 
would build it would help the neighborhood, business would increase; 
that when Myers and witness went to the District Inspector and 
asked for a permission, if they could come out, after witness received 
the approval from the District Inspector Avignone was the first one 
witness notified, witness had just come come in with the approval 
from the District inspector and showed Avignone, and witness said 
“Here, see what we have got, we have got the approval, we could 
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build out”, he was the happiest man that I ever saw, that we could 
come out. That after the hearing 1 efore Judge Bailey in the suit 
Avignone brought against witness, witness had an 1 engagement with 
Avignone to go to the oflice of Avignones lawyer. Air. Alexander. 
That he knows Mr. Stein (the plaintiff) ever since witness has been 
on 18th street; that he had a conversation (Plaintiffs’ continuing 
objection and exception) with Stein, with a view of having Stein 
testify for witness in that Avignone vs. Castleman case (Kq. 
39,304), Stein said it seemed to him that it was a hold-up on wit¬ 
ness, about stopping witness, not only once, but he and his brother- 
in-law went to Court to testify to that effect for witness, to testifv 
the same way. 

Cross-examination: That Miller's store is brought out only for one 
floor, and witness intended to bring his store out three floors; that 
Avignone bought his property already remodeled for a store, and 
the front of Avignones property is in the same condition now as 
when he bought it; that only Mr. Steins brother-in-law testified in 
the former ease, his name is Saidman. and he lives between witness 
(2433) and Avignone (2429 18th st.). 

“Q. I will ask you whether or not the* conversation you have tes¬ 
tified to as having occurred between you and Mr. Avignone 
242 and as having occurred between vou and Mr. Mvers and Mr. 

Avignone, was not testified to by you and also testified to by 
Mr. Myers in the former caso (Kq. 39,304)? A. Yes, sir.” 


Whereupon Benjamin F. Myers (subject to plaintiffs continuing 
objections and exceptions) was recalled as a witness on I ehalf of the 
defendant, and testified: that the proportion of the front of the build¬ 
ing of Mr. Castleman that was constructed before the injunction 
was made against it is. the two piers, the two side walls, the party 
walls, were constructed to the level of the second story, that was 
very little, two tiers, you know, hardly 20 per cent. 


Cross-examination: (Looking at Plaintiffs’ Exhibits Nos. 61 and 
62, Pits. Ex. #6 & 7 to Bill, two* photographs of Castleman’s build¬ 
ing 2433 1 Sth st. taken Nov. 29, 1921.) That they represent the 
extent of the work on the Castleman building at the time when it 
was stopped by the restraining order, and that since then all that 
has been done, so far as the front is concerned, is to put a board 
front across the old front where the old wall was. 


Whereupon John M. Becker (subject to plaintiffs’ continuing 
objections and exceptions) was sworn as a witness on behalf of the 
defendant, and testified in substance; that he is a clerk in the Re¬ 
corder of Deed Office, and he was asked to come here in answer to a 
subpoena duces tecum asking him to produce paper No. 126, re¬ 
corded February 3. 1925, at 12:16 p. m., and has produced it; this 
is the paper (indicating a paper). 

Whereupon Abe Stein (subject to plaintiffs’ continuing objections 
and exceptions) heretofore sworn as a witness on behalf of plaintiffs, 
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was now recalled as a witness on behalf of the defendant, and testified 
in sul stance; that (after being shown the paper just identified by 
witness, which defendant s counsel said was the original of the certi¬ 
fied copy which the witness was previously questioned about by 
same counsel) he signed that paper; he does not remember, 

243 it was so long ago, if he signed it before a notary public. 

The certified copy of this paper (attached to defendant’s 
Answer in this case) was received by the Court in evidence, over 
plaintiffs' objections and exceptions, on the same grounds as previ¬ 
ously stated during the former examination of the same witness. 

The plaintiffs at this time renewed their objections and exceptions 
to the alleged conversations between the plaintiff N. Avignone, Myers 
and Castleman, and moved to strike out the same; which objections 
were again overruled by the Court, and likewise plaintiffs’ motion 
now made to strike out said testimony, with exceptions on the same 
grounds as previously stated by plaintiffs’ counsel, and on additional 
ground that if there had been any previous doubt in the Court’s 
mind as to the identities of said conversations testified to in this case 
with the conversations testified to in the former equity case, No. 
39,304, such doubt must now be moved by the answer of the de¬ 
fendant’s witness Castleman in this case (who was a defendant 
himself in that former case), identifying them as the same conver¬ 
sations. 

Whereupon Constantine Roumel, the defendant, (subject to 
plaintiffs’ continuing objections and exceptions) was sworn as a 
witness in his own behalf, and testified in substance; that he was born 
in Greece and came to this country in 1903, and he is running a pea¬ 
nut store on 7th street, and he purchased this property on 18th street. 

“Q. Did you at the time you purchased it, know there was a build¬ 
ing restriction on it. Did you know when you bought that property 
that you could not build out?” 

To the Court’s ruling, permitting the witness to answer this ques¬ 
tion, and to testimony given by the witness as to his alleged lack of 
knowledge of the restriction, the defendants objected and excepted, 
on the same grounds as stated in objecting to similar testimony dur¬ 
ing the testimony of defendant’s witnesses Stacy and Rossi. 

244 The witness answered “No;” that when lie bought the 
property he saw two buildings that were out, three or four 

buildings that were out to the line, and several doors south of him 
was Lazarus (2461 18th st.), and he didn’t know anything about 
it because he was buying a piece of property between two buildings 
that were already built out; that the first he found about it was the 
day he told Ball to finish the building up, the date that Mr. Ball 
worked all night. That he paid $31,500 for the property in April, 
two years ago next September; this is the settlement from the Title 
Company (exhibiting paper). The paper was offered in evidence 
marked “Exhibit Roumel”; the date if April 17, 1923, purchase price 
$31,500; deposit of $1,000 made on it; first trust of $20,000 and cash 
$10,350.70, making the $11,350 paid in cash. 
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On cross-examination: That sure before purchasing that house 
there lie had been along there and seen the properties along there, 
he used to go up there, and knows where Castleman’s building is; 
had seen Castleman’s building before he (witness) purchased there, 
and saw that the majority of the houses sat back more than the 
others. 

Testimony in Rebuttal on Behalf of Plaintiffs. 


Abe Stein, recalled as a witness for plaintiffs, testified in sub¬ 
stance: that in March and April, 1923, he was living on 14th street, 
and moved from 14th street to where he is now living, he thinks, in 
June or July, 1924, last year; that while he was living on 14th 
street he never had a chance to pass by there on 18th street to see the 
Lazarus building being built out beyond the old front wall, because 
he usually went over to 14th street up to his home. That at the time 
and before thev started to build out the front wall and side walls of 

4 1 • 

the Koumel house nobodv could see it. because thev had several rooms 

* %j 

in the back of it, and they had to take material in and out. and never 
could see it, because it was kind of fenced in. on one side, was a big 
counter on the side of witness, witness' side to the entrance 
245 to the store, and then fiom the counter boards were fenced 
on, and the whole thing was a center passage where they went 
in carrying bricks, and with wheels, and carry out some old material, 
and the material was piled up on both sides; this counter was on 
witness' side of the entrance to his store, not on his pavement, just 
right on the outer wall, just as you would pass witness’ store door. 
That he heard Mr. Lazarus testify as to an alleged conversation be¬ 


tween him and witness: that wit- did not walk up and down 18th 
street from where he met Lazarus to Avignone’s and back, witness 
was only waiting to get a car and Lazarus went after witness and 
commenced to talk; that is all. and witness didn’t even want to hear 
Lazarus’ full answer; that witness did not say anything to Lazarus, 
and nothing was said by Lazarus to witness, in regard to a bond or 
builder’s bond: witness never mentioned anything; that Lazarus 
himself testified that he was not on good terms with witness and 
witness never spoke to Lazarus before, Lazarus was- never friendly 
before and never friendly afterwards; witness does not know why it 
made Lazarus tell witness something as witness passed by, and wit¬ 
ness didn't pay any attention because Lazarus is witness’ biggest 
enemy; that I azarus did not say. and witness did not say anything 
to him, about two automobiles having a collision as an example; that 
witness never said anything like that because Lazarus is not a man he 
was friendly with, to speak to or to say anything to. 

“Q. Did you or not say anything to Mr. Lazarus about your not 
objecting to Mr. Roumcl's building out? A. I told him that it don’t 
look to me like lie was coming out. and I went on about my business.” 


On Cross-examination: That Lazarus told him he was coming out, 
but witness said it don't look like it to me it is is coming out; if 
somebody else would tell witness maybe witness would believe it, 
but Lazarus was witness’ enemy and witness would not take his 
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word; that was sometime the last of December, he does not recall 
whether they had begun tearing down Roumel's house ; witness said 
it didn’t look like it to him because it didn’t look like it; 
246 that he said it didn’t look like it when he had not seen any¬ 
thing because witness didn’t have any interest to have any 
conversation with Lazarus at all, because witness knows he is the 
biggest enemy and may tell witness something that is not so; that 
he was going home every day and coming out every morning; he 
went out by the front door but he didn't walk by Roumel's house 
all the time; there was nothing built out on the front then, they 
bad several additional rooms at the back; that he is interested in 
what is going on next door; that if he had been told they were com¬ 
ing out and was interested and saw these boards around there, why 
he didn’t pee]) over and see what was behind the boards, was noth¬ 
ing done as witness said before, there was a big white counter on 
his side and he could not lay over and look at it, it was built over on 
both sides for an entrance to go in and out. because they had several 
rooms in the back there; there was nothing to see because it was all 
closed up, you couldn't see anything because they had to carry it in, 
the material ; that you know very well when you put up a three 
story building, look how much dirt there is that has to pass back and 
forth; dirt was piled up in front of the building; that they don’t 
take dirt off the roof, but they had bricks and all, and cement, that 
bricks are not dirt, but that is what they call dirt together with the 
cement; that he did not know they were digging that trench around 
there; that the last part, when they cleaned up the place, he could 
see the trench, but he didn't know for what they were doing it; that 
he saw the trench about the 20th or something of January, and he 
happened to see the trench because they cleaned up a lot, they cleaned 
around a little, they took away that dirt and everything; that he 
never had a conversation with Mr. Harne, who testified this morning, 
before they started building; that witness never talked to Harne then, 
but did talk to him, only once, when the walls were two feet above 
the pavement, the 26th of January; that witness did not say then it 
was a fine improvement, he didn’t say that, but told Harne it may 
be a fine improvement to him (defendant) but it is a rotten 
217 improvement to me (witness) ; that witness did not say any¬ 
thing. but went right to his lawyer; that Harne did riot ask 
witness anything. Witness asked him was he the foreman, and he 
said yes; that was the 26th of January; that is all witness said. That 
he was at the trial of the Castleman case (Eq. 39,304) sometimes, 
not all the time; that he talked to Mr. Castleman before he came 
down, and with him down here sometimes. 


Whereupon Mrs. Ethel Stein, recalled as a witness for plaintiffs, 
testified in substance; that all she noticed of the condition of the 
building operations in front of Roumel’s place, from the time that 
they tore out the front wall up to the time she noticed the new front 
walls going up, was that they had all the building material in the 
front there, in front of the lot, and they had on witness’ side where 
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the store is, they had a show case about that high (indicating), 
she does not know how many feet high, it was as high as the railing 
around the desk here (indicating). 

“Q. Was it a solid show case, could you see through it? A. Yes, 
if I wanted to lean over, certainly I could see through it." 

That this show case was made out of board; it was regular show 
case that was in the Sport Shop (Lazarus’ store, 2461 18th) before 
Christmas, where he had his toys on that show case before Christ- 
mas, and it came out as far as the building is now; they had boards 
around there, just plain hoards fenced around there; she really didn’t 
pay too much attention to it, hut she noticed that they had their 
show case there, and anybody could see it as it was on the north 
side, witness' side, right by her store door. That she does not think 
anyone coining in or out of her house, or passing by on the side¬ 
walk. could plainly see the ground in front of Koumel’s house be¬ 
cause there was too much building material there. That her prop¬ 
erty is in the same condition now, as to the front, as when they 
bought it. 

W hereupon plaintiffs introduced in evidence, documentary evi¬ 
dence. 


248 As Plaintiffs' Exhibit Ao. 67: Deed dated Oct. 19, 192*2, 
and recorded Nov. 8, 1922, in Liber 4839, folio 491, from 
David Senator and wife to Catherine II. Bauer, conveying said 
subdivision lot 105, #2413 18th St., 


“subject to the condition that no building shall be erected on said 
lot within 7feet of the front line of said lot on 18th street, and 
to provisions as to bay windows, steps and other projections men¬ 
tioned in Agreement of Mary B. Mills and other dated June 10th, 
1897. and recorded in Liber 2220, folio 309, of the Land Records of 
the District of Columbia.” 


Plaintiffs' Exhibit No. 68: Deed of trust from said last grantee, 
to secure $8,500 money l>orrowed. dated October 20, 1922, and 
recorded Nov. 8. 1922, in Liber 4839, folio 492, secured on said 
subdivision lot 105, containing the same language as to the restric¬ 
tion as in said Deed (plfts’ Ex. 67). 


Plaintiffs' Exhibit No. 69: Deed dated May 11, 1922, and recored 
May* 12, 1922, in Liber 4723, folio 175, from Lillie L. Offen- 
backer to Franklin Y. Killian, conveying said subdivision lot 91, 
No 2419 18th St., 


“Subject to agreement made by Mary B. Mills and others dated 
June 10, 1897, recorded June 30, 1899, in Liber 2220, at folio 309, 
of the Land Records of the District of Columbia, establishing the 
building line 7M.» feet back from the front line of said lot.” 

Plaintiffs' Exhibit No. 70: Deed dated Sept. 19, 1922, and 
recorded Sent. 21, 1922, in Liber 4806, folio 245, from Abraham 
Ginberg and wife to Sarah Walker et al., conveying said subdivision 
lot 92, No. 2421 18th St., 
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‘‘Subject to the condition that no building shall be erected upon 
said lot within 7Mi feet of the front line of said lot on 18th street, 
and to the provisions as to bay windows, steps and other projections 
mentioned in Agreement dated June 30, 1897, and recorded in 
Liber 2220, fol. 309, of the Land Records of the District of 
Columbia.” 

Plaintiffs’ Exhibit No. 71: Deed dated and recorded Oct. 5, 1923 
in Liber 5064, folio 396, from Bon H. Sheers, unmarried, to Julius 
Sheers, conveying said subdivision lot 93, No. 2423 18th St., 

“Subject to the condition that no building (same language as con¬ 
tained in the Deed, Plfts.* Ex. No. 67)”. 

249 Plaintiffs' Exhibit No. 72: Deed of Trust dated and re¬ 
corded July 11, 1924, as No. 176 of that date, from Charles 
A. Carlisle and wife, to secure $8,000, on said subdivision lot 94, 
No. 2425 18th St., 

“Subject to the condition that no building—(same language as 
in Ex 67).” 

Plaintiffs’ Exhibit No. 73: Deed of Trust dated December 26, 
1924, and recorded December 31, 1924, as No. 45 of that date, from 
Katherine A. Grace to secure $5,000, on said subdivision lot 95, 
No. 2427 18th St., 

‘Subject to the condition that no building—(similar language as 
in Exs. 67, & 70).” 

Plaintiffs’ Exhibit No. 74: Deed dated May 12, 1924, and re¬ 
corded May 13, 1924, as No. 288 of that date, from Pauline Saidman 
to Samuel Saidman, conveying said subdivision lot 97, No. 2431 
18th St., 

“Subject to the condition that no building shall be erected”— 
(similar language as in Exs. 67, 70, 73).” 

Plaintiffs’ Exhibit No. 75: Deed dated April 11, 1922, and re¬ 
corded April 15, 1922, in Liber 4700, fol. 165, from Gasparo Amato 
and wife to I. 1). Boyce, conveying said subdivision lot 45, No. 
2437 18th st., 

“Subject to the condition that no building shall be erected on 
said lot within seven and one-half feet of the front line of said lot 
on Eighteenth Street, and to the provisions as to bay windows, 
steps and other provisions mentioned in the Agreement of Mary 
1. McAllister and others dated June 10th, 1897, and recorded in 
Liber 2220 folio 309 of the Land Records of the District of 
Columbia.” 

Plaintiffs’ Exhibit No. 76: Deed dated and recorded Dec. 12, 
1921, in Liber 4644, fol. 144, from Bessie Barr Clarke.to Dennis 
McCarthy, conveying said subdivision lot 46, No. 2439 18th St., 

“Subject to the condition—(same language as in Ex. 75).” 
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Plaintiffs' Exhibit Xo. 77: Release dated November 30, 19*21, 
and recorded January 6, 1922, in Liber 4642, fol. 460, from R. 
Golden Donaldson et al., Trustees, to Marie L. Cheslev, conveving 
said subdivision lot 47, No. 2441 18tb St., 

“Subject to the condition—(same language as in Exs. 75 and 76).” 

250 Plaintiffs Exhibit No. 78: Deed of trust dated Oct. 20, 
1922, and recorded Nov. 8, 1922, in Liber 4839, fol. 487, 
from Catherine H. Bauer (same person as the grantee in IMfts. Ex. 
07) to secure $9,500, on said subdivision lot 48, No. 2443 18th St., 

“Subject to condition that no building—(similar language to that 
in Exs. i o, /0, </). 


Plaintiffs Exhibit Xo. 79: Deed dated March 12, 1923, and re¬ 
corded March 14, 1923, in Liber 4919. fol. 230, from Howard E. 
Pruitt and wife to Emile Beauvais and Filipp Baldi (last named 
grantee having been one of defendant's witnesses in this case), con- 
veving said subdivision lot 49. No. 2445 18th St., 


“Subject to an agreement recorded among the Land Records of the 
District of Columbia in Liber 2220. fol. 309, establishing building 
line 7 1 •_> feet from front line of said lot." 


Plaintiffs Exhibit Xo. 80: Deed dated March 2, 1923, and re¬ 
corded March 5. 1923, in Liber 4891, fol. 357, from Willoughby S. 
Cheslev (one of defendant's witnesses in this case) to said Emile 
Beauvais, conveying said subdivision lot 50, No. 2447 18th St., 

“Subject to an agreement—same language as in Ex. 79).” 


Plaintiffs' Exhibit Xo. 81 : Deed dated Dec. 20, 1922. and recorded 
Dec. 21. 1922, in Liber 4874, fol. 212, from Mary A. Finch to 
Lillian M. Rose, conveying said subdivision lot 51, No. 2149 18th St., 

“Subject to the condition that no building shall be erected—(similar 
language to that in Exs. 75, 76. 77, etc.)" 

Plaintiffs' Exhibit Xo. 82: Deed dated January 4, 1922, and 
recorded Jan. 5, 1922, in Liber 4651, fol. 170, from Samuel Konigs- 
berg, unmarried, to Benjamin Segal, et al., conveying said sub¬ 
division lot 52. No. 2451 18th St., 

“Subject to agreement recorded in Liber 2220, folio 309, establishing 
building line 7 1 t> feet from front line of said lot." 

Plaintiffs' Exhibit Xo. 83: Deed dated Oct. 19, 1922, and recorded 
October 23, 1922, in Liber 4790, fol. 457, from Israel Rosenfeld, sur¬ 
viving joint tenant of Annie Rosenfeld who died June 14. 1922. to 
Ralph J. Moore, conveying said subdivision lot 53, No. 2453, 

251 “Subject to the condition—(similar language to that in Exs. 
75, 76, 77, etc.)” 
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Plaintiffs Exhibit No. 84: Deed dated Feb. 23, 1923, and recorded 
March 5, 1923, in Liber 4844, fob 322, from Ethel M. Finn to said 
Emile Beauvais, conveying said subdivision lot 54, No. 2455 18th St., 

“Subject to condition—(similar language to that in Exs. 75, 76, 77, 
84, etc.)” 

Plaintiffs' Exhibit No. 85: Deed dated August 21, 1923, and 
recorded Sept. 11, 1923, as No. 242 of that date, from said Emile 
Beauvais to Mary Estelle Yates, conveying said subdivision lots 50 to 
54, Nos. 2447 to 2455 18th St., 

“Subject to an agreement recorded among the Land Records of the 
District of Columbia, in Liber 2220, folio 309, establishing building 
line 7 1 /* feet from front line of said lots.” 

Plaintiffs' Exhibit No. 86: Deed dated Jan. 22, 1924, and recorded 
Feb. 2, 1924, as No. 43 of that date, from said Mary Estelle Yates to 
Robert C. Van Vranken, conveying said lots 50 to 54, Nos. 2447 to 
2455 18th St,, 

“Subject to an agreement—(language same as that in Ex. 85.)” 

Plaintiffs' Exhibit No. 87: Deed dated July 31, 1922, and recorded 
August 1, 1922, in Liber 4770, fob 181, from Julius Hertzberg and 
wife to Irvin II. Hollander, conveying said subdivision lot 74, No. 
2461 18th St., 

“Subject also to the condition that no building—(Similar language 
to that in Exs. 75, 76, 77, 84, 85, etc.)” 

Plaintiffs' Exhibit No. 88: Deed dated July 11, 1922, and re¬ 
corded Aug. 1, 1922, in Liber 4770, fob 183, from said Irvin IT. 
Hollander and wife to Carrie Hertzberg, conveving said subdivision 
lot 74, said No. 2461 18th St., 

“Subject also to the condition—(same language as in Ex. 87).” 

Plaintiffs' Exhibit No. 89: Deed dated Nov. 3, 1922, and recorded 
Nov. 6, 1922, in Liber 4835, fob 350, conveying said subdivision lot 
74, said 2461 18th St., to Frank Lazarus (one of defendant’s wit¬ 
nesses in this case). 

252 “Subject also to the condition—(same language* as in Exs. 
87, 88).” 

Plaintiffs' Exhibit No. 90: First Deed of trust dated Nov. 3, 1922, 
and recorded Nov. 6. 1922, in Liber 4835, fol. 351, given by said 
Frank bazarus and wife, to secure $15,000 deferred purchase money, 
on said subdivision lot 74, said 2461 18th St., 

“Subject also to the condition—(same language as in Exs. 87, 
88, 89).” 
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Plaintiffs’ Exhibit No. 01: Deed of Trust dated May 24, 1923, 
and recorded May 25, 1923, in Liber 4930, fol. 439, given by said 
Frank Lazarus and wife, to secure $11,000, conveying said sub¬ 
division lot 74, said 2461 18th St., 

“Subject to condition of record.” 

Plaintiffs' Exhibit No. 92: Deed from Irvin IT. Hollander and 
wife and Harry II. Hollander, unmarried, to Harney Robbins, dated 
Nov. 4, 1922, and recorded Dec. 12. 1922. in Liber 4850, fol. 483, 
conveying said lot 75, No. 2463 18th St., 

“Subject to the covenants that * * * no building shall be 

erected on said lot within 7 l /j feet of the front line of said lot on 
18th Street except bay windows, steps and other projections as arc 
allowed under the building regulations of the District of Columbia/’ 

Plaintiffs' Exhibit No. 93: Deed of trust dated Dec. 4, 1922, and 
recorded Dec. 12. 1922. given by last grantee and wife, to secure 
$17,000 deferred purchase monev, conveying said lot 75, No. 2463 
18th St.. 

“Subject to covenants of record.” 


Plaintiffs' Exhibit No. 94: Deed dated Feb. 26, 1923, and re¬ 
corded Feb. 28. 1923. in Liber 4900, fol. 274, from said Barnev 
Robbins and wife to Catherine H. Bauer (who as owner of lot 48, 
#2443 18th St. was one of signers of the paper dated Nov. 26, 
1921). conveying said subdivision lot 75, No. 2463 18th St., 

“Subject to the condition that no building—(language similar to 
that in Fxs. 75, 76. 77, 84. 85, etc.)/’ 

Plaintiffs' Exhibit No. 95: Deed of trust dated Feb. 27, 1923, and 
recorded Feb. 28. 1923, in Liber 4900. fol. 275, given bv said 
Catharine II. Bauer to secure $4,500 deferred purchase 
253 money, on said subdivision lot 75, said 2463 18th St., 

“Subject, however, to covenants of record.” 


Attention is here called to Plaintiffs’ Exhibit No. 34, heretofore 
introduced in evidence, being Deed dated Apr. 17, 1923, and re¬ 
corded in Liber 4940. fol. 88, from Erie E. Stacy and wife (one 
of defendant’s witnesses in this case) to Samuel Rossi (another of 
defendant’s witnesses) and Ovidio Piani, conveying said subdivision 
lot 76. said No. 2465 18th St. (defendant’s property), 


“Subject to condition—(similar language to that in Exs. 75, 76, 
77. 84. 85, 94. etc.).” 


Attention is also here directed to Plaintiffs’ Exhibit No. 35, here¬ 
tofore introduced in evidence, being Deed dated Apr. 17, 1923. and 
recorded in Liber 4940, fol. 93, from said Samuel Rossi and Ovidio 
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Piani and their wives to Constantine Roumel, the defendant in this 
case, conveying said subdivision lot 76, No. 2465 18th St., 

“Subject to the condition—(language similar to that in Ex. 34, 
etc.).” 

Attention is also here directed to Plaintiffs Exhibit No. 31, here¬ 
tofore introduced in evidence, being Release to the plaintiff Abe 
Stein, dated November 14, 1922, and recorded in Liber 4853, folio 
203, conveying said subdivision lot 77, No. 2467 18th St., 

“Subject to the condition—(Language similar to that in Ex. 31, 
35, etc.).” 

Plaintiffs’ Exhibit No. 96: Deed of trust dated Sept. 14, 1922, 
and recorded Sept. 18, 1922, in Liber 4979, fol. 281, given by 
Abe and Ethel Stein, plaintiffs in this case, to secure $12,000, on 
said subdivision lot 77, No. 2467 18th St., 

“Subject to the condition—(language similar to that in Exs. 34, 
35, etc.).” 

Plaintiffs’ Exhibit No. 97: Deed of trust dated May 11, 1923, and 
recorded May 12, 1923, in Liber 4961, fol. 346, from Antonio Sam- 
bataro and wife, to secure $8,500, on said subdivision lot 79, No. 
2471 18th St., 

“Subject to condition of record.” 

Whereupon Franz H. Ridway, recalled as a witness on 
254 behalf of the plaintiffs, testified in substance; that after court 
on March 6th, 1925, he examined the properties 2413 to 
2471 18th St., and that it is not a fact that more than 50 per cent 
of those properties are vacant as testified to by Mr. Downey on the 
stand; that anyone looking south on the east side of 18th street 
could not see No. 2429 18th street because of Roumel’s house now 
projecting out, that 2429 is hidden, particularly if you stand in 
front of Stein’s house, 2467, within the restricted area, and par¬ 
ticularly would that he true if Castleman’s projection, 2433, was 
taken down; that the vacancies there are 2341 has a for rent sign, 
but that house is in a very bad condition and not in a rentable con¬ 
dition. 2447 is vacant with a for rent or for sale sign on it, 2451 
has a for rent or for sale sign on it, 2453 and 2455 are vacant, and 
2463 is vacant. That on the morning of January 19th, 1925, he 
drove by 2465 18th street and saw the building operations were 
proceeding there, he got out of his automobile and went across the 
street and went up to almost in the entrance of the Stein property, 
and had to look over debris in the front and parts of sides and look 
down and see that the excavation had been made, and the founda¬ 
tion just started, with possibly one or two row- of brick; the exca¬ 
vation was for a usual cellar, he did not measure how deep it was; 
the foundation had been dug out from the original wall and there 
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was laid the cement; he thinks the first thing they lay is a kind 
of cement foundation, and on top of that there is a brick across, 
and maybe there were one or two brick on it; this was outside 
the original building wall that had been removed, out from the old 
front wall; that at that time he asked for the foreman, asked a 
couple of negro workmen there if the foreman was there, and they 
called a white man down, and this man came down and witness 
asked him if lie was the foreman on the job and lie said he was, 
witness didn't ask his name, it was not that man there (indicating 
\Y. C. E. Ih une in the court room), and witness told this man he 
was going to call Mr. Alexander, an attorney, to make a visit 
255 to this building, and notify him not to do any more work 
there: witness that day called and left a memorandum for 
Mr. Alexander at his otlice, telling him what was being done, and 
asking him to take immediate steps to prepare a Bill to enjoin them. 


Whereupon Ernest J. Weaver, having been sworn as a witness on 
behalf of the plaintiffs, testified in substance; that he is a deputy 
United States marshal for the District of Columbia, and that on 
January 28th, 11125, he was with him, as deputy marshal, for service 
on the defendant Roumel a Subixena to Answer, a copy of the Bill 
and Motion for preliminary injunction, in this Equity cause No. 
4d,588, Avignone vs. Roumel; that he saw ,s*air that man (indicating 
W. E. C. Ilarne in the court room) there on January 28th, 1925; 
witness went to this place, 2465 18th street, with Mr. Ridgwav, and 
Mr. Ridgwav went next door and witness went into that building 
that was under repair and asked to see some one in charge and 
not being able to find someone in charge witness asked this gentle¬ 
man (indicating said W. E. C. Harne) if he knew where the de¬ 


fendant. whom witness was looking for, was, and this gentleman 
told me that in his best judgment the defendant was out of the 
city, and witness asked who was in charge and this gentleman said 
ho didn't know. Witness left that building and this gentleman 
here left the building and went to a telephone which was next door, 
and witness went immediately to Mr. Ridgway and told him to fol¬ 
low witness into the store, next door; on going into the store this 
gentleman here was 'phoning to someone, and in his conversation 
over the 'phone witness heard him giving orders for materials, 
don’t know on what job it was. After that telephone conversation 
Mr. Ridgway, in the presence of witness, asked this gentleman 
about the same as witness had. who was in charge of that job there, 
and this gentleman said he didn't know, and Ridgway told him wit¬ 
ness was a deputy United States marshal looking for this defendant, 
and he told the two of us that to the best of his knowledge the de¬ 
fendant was out of the city, and on that understanding they left. 

made no search. That the following day, January 29th, 
256 1925, he served a copy of the Temporary Restraining Order 

issued in this case, and posted a copy of it on that building, 
and Mr. Alexander accompanied him; that this same gentleman (W. 
E. C. Harne) with several others was about the building, most of them 
working; witness asked for the defendant again, and no one seemed 
to know where he was or who was in charge; witness then asked 
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several of the carpenters and laborers who was in charge and no 
one seemed to know; after finding no one in charge he posted a 
copy of the Temporary Restraining Order on the sash, he believes 
it was, of the window frame; that before posting the copy of the 
Order on the window frame he asked this gentleman (W. E. C. 
Harne) if he was in charge, and he said no, that he was not, that 
he did work for the Ball Construction Company on several jobs but 
not on this particular job; that after posting the copy of the Order 
he immediately went among the workmen that were working there 
and informed them all that he was from the Marshal’s office, and 
this was an order of the Court restraining, as far as the Order was 
concerned, any further work, and after doing so, he immediately 
walked out to the street again to this gentleman and asked him a 
second time, after he saw witness posting this copy up, if he was not 
in charge, and he said no; witness told him witness was a deputy 
United States marshal and told him witness’ belief was he (Harne) 
was in charge; witness immediately asked some of the colored help 
there who were mixing up sand and gravel who they worked for, 
and one of them, a colored man, said he worked for the Ball & Com¬ 
pany: that, after considerable conversation there with Mr. Harne, 
Harne would not accept the papers and 1 put them on him by plac¬ 
ing them on him and letting them drop, and Harne let them drop 
on the street, and there was a little controversy about the time they 
were getting ready to leave, and this man admitted he was Mr. 
Harne and that he was the superintendent of this particular job; 
that it was 10 to 15 minutes from the time when witness informed 
Harne that witness was a deputy marshal to when Harne ad¬ 
mitted he was foreman on the job or in charge of the job. 


257 On cross-examination: That it is hard to say how many 
summons he serves a day, they vary; approximately he would 
say 10 to 12; that now he does not know who else he served with 
summons that day, that particular day, he had several subpoenas 
that evening for Preeint No. 7; he does not know that he knows any 
of them that he served that day, the names of any of the defendants, 


but he knows very elearlv this case as to how much trouble he had 
in this matter, it is very fresh in his mind; that he interjected that 
statement “because it is verv fresh in mv mind”, because it is fresh 
in his mind; that what else is fresh in his mind is that it was quite 
a stormy day, and he used considerable of his time up there in the 
rain trying to get some information about that foreman; that, per¬ 
sonally speaking, he does not know of any particular name of some 
other person that he served summons on that day, no more than the 
general run from the ofiice; that he had several conversations with 
other people there that day, cannot say that he had any other conver¬ 
sation with any other particular defendant he served a summons on: 
in answer to the question: “Q. If you don’t know any other person 
you served that day and don’t know any conversation you had with 
them and you know you served about 12 a day, tell us why you 
remember about what was said in this one instance and have no 
recollection about what was said in any other case?”, replied: “I 
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can state that very clearly. It was a matter that our office had been 
trying to serve the papers for for two or three days on this particular 
defendant. I think there were two of our men that had tried the 
night before.’’ That it was because this was a special case that was 
given to him that he remembers so distinctly all those things. That 
when witness asked Marne if he was in charge of the job, Ilarne sure 
did tell witness “No”; that witness inquired and found out who was 
doing the work there, the Ball Construction Company, he did not 
endeavor to see Mr. Ball on that particular day, on the day when he 
went back, and posted it on the window sash, he did not ask 

258 for Mr. Ball. That he did not immediately tell this gentle¬ 
man he was a deputy marshal, he saw witness tack that up, and 

after witness was satisfied in his own mind he was the foreman, wit¬ 
ness told him witness was a deputy marshal, which was about 5 
minutes after he posted that, and this gentleman did not take his 
card out and give it to witness, hut gave witness his card after about 
10 minutes waiting out in the rain and going through his (Marne’s) 
past life; that during that 10 minutes witness was talking to him, 
and he said he was going to sue two or three different people who 
had controversies the dav before and he wanted to know all about 
that transaction; that witness didn’t say he told this man the day 
before (Jan. 28th) that witness was a deputy marshal but Mr. Ridg- 
wav told him that the day before, and witness was present nan 
Ridgway told this man that; that witness assumes this man knew 
witness was the same man; that the reason witness told him that day 
(Jan. 29th) what he (this man) had been told the day before was 
that witness made up his mind he was the foreman, that when wit¬ 
ness in his own mind had reason to feel he was the foreman wit¬ 
ness told him who witness was and told him he had those papers to 
serve on him as representative of the Ball Construction Company, 
and upon his refusing to accept them, witness placed them on him 
and let them drop to the ground, and some other employees picked 
them up; that this man the day before (Jan. 28th) told witness 
that the Ball Construction Company was doing that work, that wit¬ 
ness that day before was trying to find out who was in charge of that 
work. 

On redirect examination: 

“Q. I will ask you, then, what Mr. Marne did say to you in refer¬ 
ence to whether he. Marne, had any connection with the work? 
A. Absolutely from 2 o’clock on the 28th up to 5 minutes to 12 on 
the 29th, he denied that he had any particular duties with that par¬ 
ticular job. Me said this: that he did work for Ball & Company 
on other jobs, but that he had nothing at all to do with this particu¬ 
lar job; but, after placing the papers upon him as agent, 

259 after about 10 minutes he did state, and gave me his card, 
and said that the job was in his charge.” 

Whereupon, the testimony being closed, the cause was argued by 
counsel for the respective parties; and the Court, in announcing hi 9 
decision, held that he would dissolve the Temporary Restraining 
Order, would refuse the plaintiffs any injunctive relief, and would 
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certify the plaintiffs’ claims for damages against the defendant to the 
law side of the Court for trial, assessing the taxable costs of this 
equity suit against the plaintiffs; and, after defendant had presented 
to the Court a claim for damages against the plaintiffs and their 
surety in respect to the issuance of the Temporary Restraining Order, 
held that the defendant on the equities of the cause was not entitled 
to any such damages. 

During the discussion on this decision, the following occurred: 

“The Court: * * * I do not think they (plaintiffs) make a 

showing for the extraordinary relief asked for, in the way of a man¬ 
datory injunction requiring the defendant to tear down and remove 
85 per cent. * * * It is perfectly evident that in the conversa¬ 

tion between Mr. Alexander and the architect (of defendant) that 
Mr. Alexander told him that he was going to apply for an injunction 
if they started to build out. * * * Your man took his chances, 

Mr. Gardiner, and Avignone and his compeers took whatever chances 
were involved in the bringing of the suit at the time they did and in 
the way they did. * * * Mr. Alexander told his (defendant’s 

architect) in the Ditsrict Building that he was going to get out an 
injunction against him if he could. 

Mr. Gardiner: But that was not conveyed to him (defendant). 
The Court: But it was conveyed to his agent. I am going to stand 
pat. I think both parties ought to take an appeal and do what you 
please about prosecuting in the future.” 

260 Thereafter, on March 12, 1925, the Court signed the De¬ 
cree from which all parties in open Court at the time noted 

appeals. 

Thereafter, on April 4, 1925, there was a Consent Order entered 
in the cause extending the time to and including April 13, 1925, for 
the plaintiffs to file this their Statement of Evidence on their appeal 
to the Court of Appeals. 

The foregoing being the substance of all the testimony adduced 
in this cause and the Exhibits introduced in evidence and the pro¬ 
ceedings at the hearing, is approved and signed, in duplicate, now 
for then, this 12 day of May, 1925. 

WILLIAM H1TZ, 

. Justice. 

261 [Endorsed:] Equity. No. 43588. In the Supreme Court 
of D. C. Natale Avignone ct al., plaintiffs, vs. Constantine 

Roumel, defendant. Plaintiffs’ statement of evidence on their ap¬ 
peal. (Original and one carbon copy filed with Clerk of Court.) 
Arthur A. Alexander, Union Trust Bldg., Wash., D. C., Attorney for 
Plaintiffs. Filed Apr. 13, 1925. Morgan H. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4350. Natale Avignone et al., appellants, vs. Constantine Roumel. 
Court of Appeals, District of Columbia. Filed Jun. 24, 1925. 
Henry W. Hodges, Clerk. 
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tional Metropolitan Bank, Mr. George Dunlop, Dr. 
Baker, Mr. Conrad Syme, Mrs. May and others occu¬ 
pied these then high class residences. (R. 124.) 

The street, that is 18th Street from Columbia Road 
south or rather the road way of 18th Street running 
from curb to curb is 50 ft. wide today, and was at that 
time 50 ft. wide. (R. 60.) The sidewalk on the east 
side of 18tli Street from Columbia Road south, is 20 
ft. wide (R. 62), and this was the condition in 1897. 

These properties continued as residential proper¬ 
ties and high class residential properties up to about 
five or ten years ago. (R. 131-66-67-124-129.) 

Thereafter the Knickerbocker Theater was construc¬ 
ted on the south east corner of 18th Street and Col¬ 
umbia Road. That property was constructed there 
about five or six years ago (R. 72) or in 1915. 
(R. 75), and upon the construction of this building— 
the Knickerbocker—business began to develop in that 
neighborhood. 

On August 30, 1920, the Zoning Commission of the 
District of Columbia zoned this property and placed it 
in the “First Commercial Zone” (R. 105) and that 
since that date the property has become quite a busi¬ 
ness center and is not suitable for residences or resi¬ 
dential purposes. (R. 131.) 

The property has become so valuable for business 
purposes that one could not receive a reasonable in¬ 
come from rentals from the property at its present 
value for undesirable residential purposes. (R. 131.) 
That those who would be living in that neighborhood, 
surrounded by business as it is, and mixed with busi¬ 
ness as it is, would not be able or willing to pay a 
living rental on the property. (R. 132-133-121.) 

The property north of this restricted area on 18th 
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Street and on Columbia Road on both sides, east and 
west of 18th Street, has all been remodeled for business 
purposes and is occupied and used for business pur¬ 
poses. This property is all constructed out to the side¬ 
walk. (R. 134.) 

All of the property south of this restricted area on 
18th Street, on the east side of the street is constructed 
out to the sidewalk (R. 134). All of the property on 
the west side of 18th Street, south of Columbia Road, 
is constructed out to the sidewalk. At the south end 
of the restricted area is an apartment house, which is 
constructed out to the sidewalk. (R. 134.) 

Within the restricted area a number of the houses 
are built to within less than 7 ft. of the sidewalk, and 
some further than 7 ft. from the sidewalk. (R. 62.) 
Within the restricted area there are three houses that 
are built out to or near to the sidewalk. One house, 2461 
18th Street, which is next door to Stein, one of the ap¬ 
pellants, was built out in April 1923 (R. 140-141), and 
there was no objection on the part of any of the ap¬ 
pellants to this house being built out, so far as it was 
made known to the owner. 

The Castleman house was partly constructed before 
any objection was made (this question is throughly dis¬ 
cussed in my brief in that case and I will not under¬ 
take to duplicate the argument). 

Appellee’s building was 85% complete at the time of 
the institution of this suit. (R. 163.) This building was 
next door to two of the appellants and a few doors from 
the other appellants and was seen each day during its 
construction by appellants, and no objection was made 
to the construction of the building in the manner it was 
being constructed so far as appellee knew, until the in¬ 
stitution of this suit, or perhaps the night before the 
institution of the suit. (R. 151) 
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The purpose of the bill was to prevent the comple¬ 
tion of his (appellee’s) building then 85% complete 
and to require him to tear down that portion of the 
building extending beyond the 7 ft. restriction. This 
relief was denied by the lower court. (R. 163.) 

THE TESTIMONY. 

The testimony in this case shows that appellee is a 
Greek who came to this country in 1903 and was at the 
time of this suit running a peanut store on 7th Street 
(R. 151). When he purchased this property he did not 
know that there was any claim of a building restriction 
on this property, and he examined the property before 
purchasing it and found that the store 2461 18th next 
door to the south of this property was built out and 
that other (2 other) buildings were built out, or three 
or four buildings built out. 

That he would not have purchased it at that time had 
he known of this restriction. He paid Thirty One 
Thousand Five Hundred ($31,500) Dollars on April 
17, 1923, for this property. (R. 151.) 

The District of Columbia established a building line 
in front of this property on 18th Street and that build¬ 
ing line so established by the District authorities was 
the east side of the sidewalk. (R. 142.) 

Atkinson testifying on this point said: 

“Col. Oehman informed me that as far as the 
Building Inspector was concerned they had noth¬ 
ing to do with it, because the building was only to 
come to the building line as shown on his record, 
the building line of the District of Columbia, with 
the additional projections which are allowed under 
the building regulations.” 
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Atkinson who was the architect for this man was em¬ 
ployed at the Building Inspector’s office, but under the 
system employed there, he had the right to work on the 
outside, but could not inspect his own work. (R. 142.) 

Appellee employed this architect in the latter part 
of October or the beginning of November, 1924, to draw 
plans and specifications with a view of remodeling this 
building—the building in dispute. He, Atkinson, drew 
these plans and specifications and submitted them to 
the builders for estimates, and the contract for re¬ 
modeling was given to Mr. Ball. These specifications 
show that the building comes out to the street line. 
(R. 142.) 

Atkinson testifying further said: 

“I saw Mr. Alexander, counsel for plaintiffs in 
this case, at the District Building in connection 
with that application, it was before the permit was 
issued, the day before, and Col. Oehman, the Build¬ 
ing Inspector was present, and this conversation 
was in Col. Oehman’s office at the end of the hall 
to the left as you go down, the south end of the 
east hall of the District Building; there was pre¬ 
sent myself, Oehman and Mr. Alexander; the con¬ 
versation that was had there was that Mr. Alex¬ 
ander was in Col. Oehman’s office and I was sent 
for, as my name appeared on the plans as the 
architect and Col. Oehman asked me, I think, if I 
made the plans and I told him I did, I do not know 
just the questions he asked, but it was in reference 
to the building coming out and he said, ‘Well, they 
are in conformity with the building regulations,’ 
and the permit would be issued. That was the sub¬ 
stance of it; that Col. Oehman said that to Mr. 
Alexander, and my recollection is that Mr. Alex- 
ander said he was going to apply for an injunction 
to prevent this building from coming out—the 
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owner from coming out; that was the date the 
permit issued, I think, or the day before; that 
was not the temporary permit, it was the permit 
for building; a temporary permit to take the front 
down was issued several days before the permit 
for the addition .’ 9 

This witness further testified (R. 43) that Mr. 
Alexander asked him at that time for Mr. Roumel’s 
address and that witness gave him Mr. Roumel’s ad¬ 
dress and suggested that he, Alexander, take the ques¬ 
tion up with Mr. Roumel before he filed any papers 
asking for an injunction. 

Witness did not advise Mr. Roumel that Mr. Alex¬ 
ander was going to get an injunction. 

The record shows that the permit for this work was 
issued out of the District Building on January 3, 1925 
(R. 63). From this, it will be seen that the conversa¬ 
tion between Atkinson the architect, Oehman, the 
Building Inspector, and Alexander, the attorney for 
the appellants, was had on either the 2nd or 3rd of 
January, 1925. 

The suit in this case was not instituted until Janu¬ 
ary 27, 1925 (R. 1). No notice was given the appellee 
by Mr. Alexander or his clients, of his intention to file 
the suit, although he had his name and address. 

On December 28th there was issued out of the Dis¬ 
trict Building what is known as a temporary permit, 
that is a permit to tear out the front of the building, 
and on that date there were four men placed on the 
job tearing out the front of the building. (R. 128.) 

Ball, the contractor on testifying on this point (R. 
128) said: 

‘‘ That he began work by doing a little inside 
work December 23rd and 24th just pulling down 
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some stair rails and some partitions; there was a 
temporary permit issued December 29th, to tear 
down the front of the building, and they began 
tearing down the front of the building the day the 
permit issued, December 29th, and on December 
29th, there were four men there, three of them 
carpenters; they continued right along; the front 
of the building was wrecked, they had to excavate, 
he thinks the whole front, the bay window front 
being 5 feet outside of the building, they had to ex¬ 
cavate beyond that, we continued right ahead on 
that front and put our footing in; that he can 
hardly tell what time they commenced putting in 
the footing by ‘the time book,’ they went right 
ahead; it was awful bad weather, and they lost a 
good deal of time; they wrecked that front, cleaned 
that front out, he thinks in about three days, be¬ 
cause there was a payment due when the front 
brick work was all moved and this payment was 
made about three days after this temporary permit 
was issued, that he hasn’t the date of the payment 
here, but it was made two or three days after De¬ 
cember 29th; that he could not, he believes, give 
the exact date when they laid the foundation for 
this wall imnning out to the sidewalk with refer¬ 
ence to the date he finished tearing out the front of 
the building, it was only a few days—it has been 
some time ago, but he began immediately putting 
it in, that was the first thing he did after he tore 
the building down; that he ran the footings out to 
the sidewalk as they now are. 

Appellant, Stein, was during all of this time occupy¬ 
ing his house, which was the next house from the house 
that was being remodeled (R. 94), and therefore saw, 
or must have seen, the work being done by the appellee 
from the time repairing began. He must likewise have 
seen and observed the trenches dug out in front of the 
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Roumel property and out to the sidewalk which 
trenches were dug according to the best evidence found 
in the record, the latter part of December or the first 
of January. 

Stein actually knew that the Roumel building was 
being remodeled and brought out to the sidewalk, be¬ 
cause we have the testimony of one Frank Lazarus 
(R. 139) who testified that he talked with Stein in front 
of Roumel’s house in the latter part of December, with 
reference to the remodeling of the Roumel house. 
The conversation was on December 2nd, 1924. Lazarus 
testified as to the conversation had with Stein in De¬ 
cember, 1924 at (R. 140) thus: 

That he and Stein discussed the bringing out of this 
building and that Stein suggested that Roumel should 
have a bond from a bonding company so that if any 
question should arise or interference had with him, the 
bonding company would protect him. In this conversa¬ 
tion he said that he, Stein, could come out and there 
was no way to stop him. Lazarus, the other party to 
the contract, owned the house adjoining Stein on the 
other side and he had already built his house out with¬ 
out any objection from Stein or Avignone. 

Roumel was not advised of this conversation until 
after this suit was instituted. Avignone, the other ap¬ 
pellant, lived and conducted his business in his prop¬ 
erty, and the property was No. 2429 18th Street, 
N. W., which was only a few doors removed from the 
Roumel property. 

Avignone therefore must have seen the tearing down 
and the building up of the Roumel property and yet he 
stood by and said nothing, at least his attorney did 
nothing by way of advising Roumel until the improve¬ 
ments on the Roumel property were 85% complete and 
then this suit was filed. 
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Mr. Alexander, the attorney for the appellants knew, 
before the permit for the construction of this building 
was issued, that it was the purpose and intention of 
Roumel to remodel his property and to build out to the 
sidewalk, that is, out to the building line established 
by the District, and yet he did nothing to advise Roumel 
of the building restriction or of objection on the part of . 
his clients as to this improvement. 

Roumel was conducting his peanut business on 7th 
Street and was not in the neighborhood and had no 
knowledge of what was going on and no knowledge of 
any objection or of any legal obstacles against building 
his building in accordance with the plans and specifica¬ 
tions as approved by the Inspector of Buildings office 
of the District of Columbia. 

The record further shows that Avignone and Stein 
both permitted Lazarus to build his property out to 
the sidewalk and beyond the restricted area and made 
no objection thereto. The record further shows that 
Avignone knew of the purpose and intention of Castle- 
man to build his house out to the sidewalk and stood 
by and encouraged him so to do, until he, Castleman, 
had constructed his house, under a permit issued by 
the District authorities, for a considerable distance 
towards completion. 

Castleman testifying on this point (R. 149) gave 
evidence in all respects as testified to by him in the 
Castleman case. 

Meyers, Castleman’s architect, testified as to this 
conversation and the actions of Avignone with relation 
to the contemplated improvements of Castleman, in 
the same manner that he testified in the Castleman 
case (I shall not repeat it since it was given in full in 
my brief in the Castleman case). 
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This record shows from the testimony of Waddy 
B. Wood that he was employed as an architect to de¬ 
sign a row of red brick houses on the east side of 18th 
Street running from Columbia Road south, and that 
these houses are still there (the houses in question) 
(R. 124). 

These were built by him approximately 25 years ago. 
At that time it was strictly a residential neighborhood. 
That this restriction was there before the houses were 
built. That the benefit of that restriction was to give 
to those houses, as residences, a front yard. That it 
was an advantage to that property as long as it was 
used for residential purposes and it was believed at 
that time that either that section or Massachusetts 
Avenue section would be the best residential section of 
the City. (R. 125.) 

The neighborhood has now changed to a business 
neighborhood and this parking in front of these houses 
is a disadvantage to them for business purposes, be¬ 
cause the people would want to get close to the show 
windows and see the goods, and witness knows of no 
business street that has front yards (R. 124). 

Harry Wardman, testified on the question of the 
change of neighborhood and knowledge of the neighbor¬ 
hood (R. 131-132) in substance thus: 

That he has known this property pretty well for 15 
years. That when he first knew it, it was all used for 
residences, except for the corner of 18th and Colum¬ 
bia Road which was occupied by a drug store. 

That there are now both houses and stores there and 
it is fast becoming a business section, and that it is not 
suitable for residential purposes now. That a man 
could not rent a house within the restricted area for 
residential purposes and receive an income which 
would pay interest on the investment. 
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It is not a residential section any more and the prop ¬ 
erty is becoming too valuable for residential purposes. 
That it was an advantage to have a house built back, if 
they were to be used for residences. That it was a 
disadvantage to have a house built back if it was to be 
used as business property. The stores there have 
driven all the people away from that point as a resi¬ 
dential section (R. 132). 

Other witnesses testifying to the same fact will be 
found in the record thus: 

Willoughby S. Chesley (R. 133), Lee D. Latimer (R. 
126), W. T. Pearl (R. 146), Harry V. Bouic (R. 147); 
in addition to these real estate men and architect, we 
have the testimony of two gentlemen who lived in that 
block, twenty years ago, and are now well known busi¬ 
ness men in this city. 

These gentlemen are William C. Downey (R. 121) 
and Robert B. Moorman. 

Mr. W. C. Downey testifying on the change of the 
neighborhood at page 121 testified in substance thus: 

That he lives at Wardman Park. That he is in the 
business of manufacturing physicians’ hospital sup¬ 
plies, and that he owned the drug store in the Portland 
for 20 years, known as W. C. Downey and Company, 
at 14th St. and Vermont Avenue; from about 1902 to 
1920, nearly 20 years, he lived at 2473 18th Street. 
That when he bought that property on 18th Street it 
was almost entirely residential. That he paid $8,250 
for this property when he bought it and he still owns 
it. That he put in some alterations on it for business 
purposes and has leased it for $250 a month for 5 years 
with a privilege of renewal at $300 for another 5 years. 

When he moved out in 1920 he rented it as a resi¬ 
dence to Mr. Fitz Simmons of the State Department 
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for $135 a month, but he moved out and another tenant 
occupied it and he moved out, and in August, 1923, it 
became vacant and remained vacant and he could not 
rent it and he altered it and rented it as a business 
property. Witness’ property has no restriction and he 
comes out to the sidewalk. His property is 2573 18th 
Street, N. W. When he rented it for business pur¬ 
poses he had to get all of the protection that belonged 
to him and he came out with his store front as far as 
he could. 

The Old Dutch Market occupies his property at this 
time. (R. 122.) 

That anyone could go there and look at the property 
and see the “For Rent” signs in the windows and see 
the development of the neighborhood, and the improve¬ 
ment for business is being retarded as a result of this 
restriction. That more than 50% of the properties in 
the restricted area are vacant with “For Rent” signs 
on them. 

That all of his children were babies in this house and 
they grew there and he had a nice home and hated to 
leave it, but his family objected so because it was un¬ 
tenable, noisy and he had to move out. (R. 123.) That 
when he moved there in 1902, this property on 18th 
Street, that is practically all of the property from the 
south side of U and 18th Street all the way up, was 
just a common playground. That he used to play ball 
there with the kids and shoot marbles where the Piggly 
Wiggly store is now. 

When he moved out of the property in 1920, it was 
gradually getting unbearable. 

Robert B. Moorman testifying on the subject of 
change of neighborhood at page 137 testified in sub¬ 
stance thus: 
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That his wife owns 2439 18th Street and that he 
paid Twenty Thousand ($20,000) Dollars for that prop¬ 
erty about two years ago. 

That he lived in 2441 and 2443 18th Street in, ‘13, 
T4, or T5. That he has known this property ever 
since lie lived in Washington. He always thought it a 
fine residential section. It was not a business section 
at that time. (When he lived there.) It was a nice 
place to live, but when he moved from there in 1915 or 
1916 there had been a change to a business section, and 
there is no comparison now. It is all business. 

That he rents his house for $60 in the summer and 
$80 in the winter, and that is all he can get for it, be¬ 
cause it is not a desirable place to live. He is not able 
to sell it because so many people have built out in front 
of it and he is not able to bring it out because of this 
restriction. 

That he is a contractor and is engaged in the con¬ 
tracting business in Washington and he regards the 
l l / 2 ft. in front out to the sidewalk as the most valuable 
part of his property. 

ARGUMENT. 

We have a case where Mr. Alexander, counsel for 
the appellants, knew that an application for a permit 
had been made to the District Building to improve this 
property by building it out beyond the 7 ft. restriction 
line and to the building line established by the District 
authorities. 

He knew that the permit was going to be issued un¬ 
less he took some legal action to prevent the authorities 
from issuing it. 

He was given the address of Roumel. He did not 
write him; he did not notify him; he did not tell him 
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that there was an objection on the part of his clients 
as to the contemplated improvement. 

Roumel, on the other hand, lived on 7th Street, had 
bought this property without notice of any restriction, 
or knowledge of any restriction. Knew that on each 
side of him houses had been built out. Did not know 
and was never told that there was any objection to 
this contemplated improvement, and thus we have 
Appellee, Roumel, contracting to pay out, and in fact, 
paying out 85% of the total cost of these intended im¬ 
provements before anyone said anything or anything 
was done to put him on his guard. 

The law is that the notice of Mr. Alexander, as coun¬ 
sel for the appellants was notice to the appellants and 
they are bound by what he knew. See 

Hopewell, administrator, vs. Wright 37 Apps. 
D. C., 247. 

In this case, the Building Association was examining 
the title for Wright, in which examination of the title 
they found of record, a bill in which allegations of 
fraud were alleged, which bill had, at that time, been 
dismissed, but this Court held that the attorney for the 
Title Company was the attorney for Wright and that 
his knowledge was the knowledge of Wright. 

It would seem therefore that appellants stood by 
with full knowledge of what was intended to be done 
and permitted this man to enter into contracts and to 
build his house to 85% completion, and then, for the 
first time, complain. 

This complaint was made in an equity Court and it 
would seem under every principle of equity that there 
position should not be sustained and that no relief 
should be given the appellants in this cause. 

The authorities cited in support of estoppel were 
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cited by me and will be found in the Castleman brief, 

and thus under the order entered bv this Court in this 

* 

case, I take it that I should not again cite them. 

APPELLANTS LIKEWISE HAD KNOWLEDGE 
OF WHAT WAS GOING ON ASIDE FROM THE 
KNOWLEDGE OF THEIR COUNSEL, FOR WE 
FIND THAT APPELLANTS THEMSELVES 
KNEW AVHAT 1VAS GOING ON. 

IVe find that Stein, one of the appellants, talked with 
his next door neighbor, (Stein’s house being between 
the Roumel house and the Lazarus house) Lazarus, 
when the men first began tearing down the front of the 
building and not only did not object to this being done, 
but encouraged it and proposed means by which it 
might be completed if any opposition were made, that 
is, by having a surety bond, thus putting the fight on 
the surety company. 

It is quite interesting to observe the character of the 
testimony given by Stein on this point. Stein was placed 
on the stand to testify on his own behalf, and on cross- 
examination (R. 98) he testified that Lazarus was try¬ 
ing to talk to him, but does not remember the date that 
Lazarus was talking to him. That Lazarus got hold 
of him in front of his place and tried to talk to him, 
but he was running to catch his car and would not let 
him finish. 

After Lazarus had testified as to the conversation, 
Stein was called in rebuttal and on cross-examination 
(R. 152) said thus: 

Q. Did you or not say anything to Mr. Lazarus 
about your not objecting to Mr. Roumel’s building out? 

A. I told him that it don’t look to me like he was 
coming out, and I went on about my business. 


17 


That Lazarus told him that he was coining out and 
witness, (Stein) had said “It don’t look like it to me.” 

That if anyone else had told witness but Lazarus he 
might have believed it, but that Lazarus was his enemy 
and he did not trust him. 

How striking is this testimony with his testimony 
under cross-examination while testifying for the plain¬ 
tiffs in chief! 

In addition to this however, we have a situation 
which it would seem would destroy any rights of these 
appellants. It is this: 

It appears that the owners of the property in this 
restricted area, or a large majority of them, did not 
know of this restriction until the suit was tiled to en¬ 
join Castleman from improving his property. 

After the decision of Mr. Justice Bailey in the Cas¬ 
tleman case, the property owners in this restricted 
area called a meeting for the purpose of doing away 
with this restriction and all of the parties—property 
owners—with the exception of Avignone and one other 
property owner—(the other property owner made no 
objection however)—signed an agreement to do away 
with this restriction, and the paper signed by all of the 
property owners having for its object this purpose, 
appears in the record as Defendant’s Exhibit No. 2 
(R. 33-34-35). 

Looking to this paper we find (R. 34) the name of 
Abe Stein. The signatures on this paper were all 
acknowledged before several Notary Publics and we 
find that the acknowledgement of Stein to this paper 
was taken by one Kathleen W. Noel, a Notary Public; 
(R. 35). 

Stein admitted signing this paper, but he claims 
that he signed it on the condition that all the others 
would sign. 
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The Notary Public, however, testified to the facts 
with reference to the acknowledgment of Stein and 
her testimony is found in the record at page 125-126. 

It will be noted that she testified with reference 
to the circumstances in which the acknowledgment 
was taken and the conversation, and she testifies posi¬ 
tively thus: 

i i There was no objection on Mr. Stein’s part.” She 
does not remember any conditions attached to it what- 
ever, because if there had been any, she did not know 
she could take a signature under such conditions. That 
she did not know a person could make some kind of 
string to a signature. She thought that they either 
signed it or they did not sign it. 

We likewise have the other appellant, Avignone, 
dealing with a waiver of the restriction, aside from his 
agreement with Castleman and Meyers, heretofore re¬ 
ferred to. 

The record discloses the following facts with refer¬ 
ence to that: 

One, Fillipo Baldi, testified (R. 138) that about two 
years ago he was interested with other people, in prop¬ 
erty at 18tli Street and Columbia Road. They having 
bought five houses to put a theater on, and in con¬ 
nection with that, they made an effort to see the prop¬ 
erty owners in the neighborhood in an effort to obtain 
a release of any restriction in connection with it, and 
that he saw Avignone, in Avignone’s place of business 
at different times and talked with him. 

This witness was questioned with reference to the 
signature of Mr. and Mrs. Avignone to a certain paper 
accompaning Ridgway’s Exhibit A, but the Court de¬ 
clined to permit it in evidence, and we are thus de¬ 
prived of the benefit of that paper. 

I have endeavored to give the Court my views and 
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the authorities supporting those views are in the 
Castleman case, heretofore filed in this Court, which 
brief, has been by an order of this Court, consolidated 
with this case and therefore I take it under the order of 
consolidation they should not be duplicated in this 
brief. 

The following authorities however have been called 
to my attention since the writing of that brief and I 
cite them, and additional authorities, which authorities 
hold that such change in a neighborhood as will render 
the restriction of no value for the purpose for which it 
was originally made, equity will not enjoin its viola¬ 
tion. 

We find that Tiffany on Real Property, page 769 
states that point thus: 

4 ‘If the original plan of improvement has been 
abandoned, or the character of the neighborhood 
has been changed, so as to defeat the purpose of 
the covenant or agreement, it will not be en¬ 
forced; (28) nor will the agreement be enforced if 
the party seeking its enforcement has been guilty 
of laches or acquiescence in defendant’s violation 
of the agreement. (29) But the fact that the 
person entitled to enforce the agreement has ac¬ 
quiesced in its violation on isolated parts of land 
sold will not prevent its enforcement by him or his 
assigns with respect to other parts. (30) 

“If the agreement was intended for the benefit 
of neighboring land and the owners thereof, the 
original promisee cannot, in derogation of the 
rights of his vendee, waive the agreement in favor 
of a vendee of another part of the land. (31).” 

(28) Bedford v. Trustees of British Museum, 
2 Mvlne and K 552; Peek v. Matthews, L. R. 3 eq. 
515; Trustees of Columbia College vs. Thacher, 87 
N. Y. 311; Duncan vs. Central Passenger Ry. Co., 
85 Ky. 525; Ammerman v. Deane, 132 N. Y. 355, 
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28 Am. St. Rep. 584; Page v. Murray, 46 N. J. Eq. 
325; Coughlin v. Barker, 46 Mo. App. 54; Moore 
v. Murphy, 89 Hun. (N. Y.) 175; Jackson vs. Stev¬ 
enson, 156 Mass. 496, 32 Am. St. Rep. 476; See Lan- 
dell v. Hamilton, 175 Pa. St. 327, 177 Pa. St. 23. 

(29) Sayers v. Collyer, 28 Cli. Div. 103; Knight 
vs. Simmonds (1896), 2 Ch. 294; Whitney v. Union 
Rv. Co., 11 Gray (Mass.) 359, 71 Am. Dec. 715; 
Linzee v. Micer, 101 Mass. 512; Payson v. Burn¬ 
ham, 141 Mass. 547. 

So it was held that, if the owner of a lot had, 
by the building a wall rendered a restriction upon 
the height of buildings on the next lot partially 
valueless to his lot, he could not enforce the re¬ 
striction so as to prevent the construction of build¬ 
ing no higher than the wall. Landell v. Hamilton, 
177 Pa. St. 23. 

(30) German v. Chapman, 7 Ch. Div. 217; Knight 
v. Simmonds (1896), 2 Ch. 294; Linzee v. Mixer 
101 Mass. 513. 

(31) Spicer v. Martin, 14 App. Cas. 12; Coudert 
v. Sayre, 46 N. J. Equ. 386 and see Landed v. 
Hamilton, 177 Pa. St. 23. 

It is respectfully sumbitted that the action of the 
lower Court in this case was right, and that the action 
of the lower Court in the Castleman case was wrong. 

Mr. Alexander, representing the appellants in this 
case and the appellees in the Castleman case, objects 
to any reference being made in this brief to his brief 
or anything contained in it, and advises me that if 
I refer to it in any way he will make a motion to strike 
out the brief, so in order to avoid any question I shad 
reserve what I have to say about it, for argument. 

Respectfully submitted, 

W. Gwyxn Gardiner, 
Attorney for Appellee. 
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Court of Appeals of the District of Columbia. 


No. 4351. 

Constantine Roumel, Appellant, 

vs. 

Natale Avignone et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avignone, Corinne Avignone, Abe Stein, and Ethel 

Stein, Plaintiffs, 

vs. 

Constantine Roumel, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Final Decree. 

Filed March 12, 1925. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43588. 

Natale Avignone et al., Plaintiffs, 

vs. 

Constantine Roumel, Defendant. 

This cause being before the Court for final hearing upon issues 
joined on the pleadings, and the testimony offered by the respective 
parties, and after consideration of the same by the Court, it is this 
12th day of March, A. D. 1925, 

1—4351a 
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CONSTANTINE ROVMEI. VS. NATALE AVTGNONE ET AL. 


Adjudged, ordered and decreed that, 

1. The Restraining Order heretofore issued in this cause be and 

the same hereby is dissolved. 

* 

2. The Rill of Complaint in this cause be and the same hereby 
is dismissed with costs against the plaintiffs. 

3. The application made orally bv the defendant for damages 
against the plaintiffs and their surety undertaken be and the same 
hereby is denied. 

4. The issue of plaintiffs’ claim against the defendant for damages 
be and the same hereby is certified to the Law Division of this Court 
for trial ; the Bill of Complaint and Answer thereto in respect to 
said claim to stand for and as Declaration and Pleas, respectively. 

Bv the Court, 

WILLIAM HITZ, 

Justice. 


From the above Decree the plaintiffs in open Court this 12th day 
of March, 1925, note an appeal to the Court of Appeals of the 
2 District of Columbia, and the appeal bond for costs in hereby 
fixed at $100.00, or $50.00 cash deposit in Court in lieu 

thereof. 


W. HITZ, 


Justice. 


The defendant notes this 12th day of March/25 an appeal and 
in open Court appeals to the Court of Appeals from so much of 
the above decree as denies to defendant damages on restraining order 
and from so much of above decree as certifies this Cause to Circuit 
Court for trial—Bond on appeal is hereby fixed at $100 or $50 de¬ 
posited in Court in lieu thereof. 

By the Court. 

W. H., Justice. 


Memorandum. 

March 30, 1925.—$50 deposited by defendant’s Attorney in lieu 
of appeal Bond. 

Assignments of Error. 

Filed April 4, 1925. 

****** * 

1. The Court erred in refusing to assess damages against the plain¬ 
tiffs and their bondsmen and the Surety Company for the improper 
suing out and obtaining of the Restraining Order in the above en¬ 
titled cause. 

2. The Court erred in certifying the case to the Circuit Court for 
trial. 

W. GWYXN GARDINER, 
Attorney for Defendant. 


CONSTANTINE ROC MEL VS. NAT ALE AVIGNONE ET AL. 
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3 Designation of Record. 

Filed April 4, 1925. 

******* 

To Morgan II. Beach, Clerk Supreme Court of the District of 
Columbia: 

W ill you please prepare as the record on appeal in addition to 
the things assigned by counsel for the plaintiff, the following: 

1. Appeal in open* Court noted by the defendant from certain 
portions of the decree. 

2. Deposit of $50 by the defendant in lieu of bond. 

3. Assignments of Error. 

4. And this Designation. 

5. Decree of the Court. 

W. GWYNN GARDINER, 

Attorney for Defendant. 


4 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
3, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein tiled, copy of which is 
made part of this transcript, in cause No. 43588, in Equity, wherein 
Natale Avignone et al., are Plaintiffs and Constantine Boumel is 
Defendant, as the same remains upon the tiles and of record in said 
Court. 

In testiinonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of June, 1925. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Cler k 

By CHAS. B. COFLIN, 

Assistant Clerk. 

EW. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4351. Constantine Roumel, appellant, vs. Natale Avignone et al. 
Court of Appeals, District of Columbia. Filed Jun. 26, 1925. 
Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals, Statrirt of Columbia 

April Term, 1925. 


No. 4351. 


Constantine Roumel, Appellant , 


vs. 

Natale Avignone, Corinne Avignone, Abe Stein and 

Ethel Stein. 


APPELLANT’S BRIEF. 


THE FACTS. 

The learned trial Justice sustained the position of 
the appellant and dissolved the restraining order there¬ 
tofore issued in said case and dismissed the bill. 

The decree, however, signed in the case (R 1-2) 
among other things contained this provision: 

‘‘The bill of complaint in this cause be and the 
same hereby is dismissed with costs against the 
plaintiffs.” 
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It then proceeds to refer the cause to the law side of 
the Court for trial without any testimony which arbi¬ 
trarily determines that no damages shall be awarded 
the defendants by reason of the restraining order there¬ 
tofore issued in said cause. 


ARGUMENT. 

Looking to the record, the decree itself, it is respect¬ 
fully submitted that with the decree dismissing the bill 
with costs, the litigation was ended and the Court could 
not in the same decree after dismissing the bill with 
costs, refer it to the law division for trial. 

The Court had the right under the judicial code and 
the rules of the Supreme Court of the District of Co¬ 
lumbia to order the case referred to the law side for 
trial, should the Court be of the opinion that there was 
no remedy in equity but a remedy in law. 

No such action was taken by the Court in this case 
and no such determination made by the Court in this 
case. 

The Court not only dissolved the injunction but “dis¬ 
missed the bill with costs.” 

The Court having “dismissed the bill with costs” it 
had no power to refer it to the law side of the Court. 

This, we respectfully submit is the position of the ap¬ 
pellant under the second assignment of error (R. 2). 


LAW POINT NO. 2. 

Looking to the first assignment of error and the rec¬ 
ord itself, it will be found that the decree states thus: 


“The application made orally by the defendants 
against the plaintiffs and their surety undertaken 
be and the same hereby is denied.” 
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Looking to the rules of the Supreme Court of the 
District of Columbia we find equity rule 37 at page GG, 
Equity Rules of the Supreme Court of the District, 
reading thus: 


4 ‘Except as otherwise provided by law, no re¬ 
straining order or interlocutory order of injunc¬ 
tion shall issue except upon the giving of security 
by the applicant in such sum as the Court or Jus¬ 
tice may deem proper, conditioned upon the pay¬ 
ment of such costs and damages as may be incurred 
or suffered by any party who may be found to have 
been wrongfully enjoined or restrained thereby.” 

Looking to the language of the decree it will be found 
that no testimony was taken, no facts or figures were 
presented to the Court upon which the Court could 
adjudicate or determine the amount of damages that 
had been suffered by this appellant as a result of the 
wrongful issuing out of the Court, of the restraining 
order in this case. 

The decree does not say that the Court considered 

or heard testimony and the fact is that the Court did 

not hear testimonv. 

%/ 

The decree states that an oral application was made 
to the Court to assess damages and the Court denied it. 

This is the extent of what occurred before the Court 
and we submit that that action was arbitrary and illegal 
and that that action of the Court should be corrected in 
this cause. 

CONCLUSION. 

The main appeal in this case is before this Court and 

I assume will be heard in connection with this appeal 

and the opinion of the Court will determine the con- 

trovers v involved here once and for all. 

* 
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I have not attempted to discuss with any great detail 
the two points raised by this appeal since those points 
will be argued and considered by the Court, I am quite 
sure, in the main case. 

In view of the fact, however, that should we be suc¬ 
cessful in the main case it may not relieve us of the 
annoyance and expense of trying the issue over again 
before a jury, thus this appeal in hopes of settling all 
questions by the opinion of this Court in this appeal 
and the main appeal. 

It is respectfully submitted that the Court com¬ 
mitted error in the two particulars pointed out, and 
that that portion of the decree should be corrected by 
this Court in this appeal. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Attorney for Appellant. 
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IN THE 


(Enurt of Appeals 

OF THE 

DISTRICT OF COLUMBIA 
APRIL TERM, 1925 


No. 4351 

Constantine Roumel, Appellant , 

vs . 

Nat ale Avignone, Corinne Avignone, Abe Stein 

and Ethel Stein. 


BRIEF FOR APPELLEES 


MOTION TO DISMISS THE APPEAL 

On September 1, 1925, the appellees (who were 
plaintiffs below) filed their Motion to dismiss appel¬ 
lant (defendant below) Roumel’s appeal; and on Sep¬ 
tember 8, 1925, the appellant filed his Answer to said 
Motion; and on September 15,1925, this Court entered 
the following order herein: 

“Motion to dismiss postponed until the hear¬ 
ing of the case on its merits.” 

Accordingly, the appellees now hereby renew their 
said Motion to.Dismiss, the grounds thereof being: 
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Appellant’s First Assignment of Error Is: 

“The Court erred in refusing to assess dam¬ 
ages against the plaintiffs and their bondsmen 
and the Surety Company for the improper suing 
out and obtaining of the Restraining Order in 
the above entitled cause” (R. 2), 

which is directed against the 3rd paragraph of the 
Decree, reading as follows: 

“The application made orally by the defend¬ 
ant for damages against the plaintiffs and their 
surety undertaken be and the same hereby is 
denied” (R. 2). 

Rule VI, Sec. 1, of this Court provides: 

“No case shall be heard on appeal until a 
record or transcript, containing in itself, with¬ 
out reference aliunde , all the papers, exhibits, 
depositions, and other proceedings necessary to 
a fair hearing and determination by this Court 
of the questions involved in said appeal, shall 
be duly filed with the Clerk of this Court; and 
in all cases to be heard by this Court the appel¬ 
lant shall cause to be printed such parts of the 
records, or papers constituting the same, in¬ 
cluding an abstract of the pleadings, as may be 
material to the full presentation of the points or 
questions for review ,” etc. 

Notwithstanding the plain language of said Rule, 
the Transcript of Record filed and caused to be printed 
by appellant consists only of a Decree (only the 3rd 
and 4th paragraphs of which are questioned by appel¬ 
lant), noting of appeals, assignment of errors, and 
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designation of record. The Bill of Complaint and its 
exhibits, the Answer thereto of appellant, the tempo¬ 
rary Restraining Order, and the other papers, plead- 
ings, and statement of evidence in respect to appel¬ 
lants claim for damages, are not presented to this 
Court by said Transcript of Record. 

The appellant has not presented to this Court any 
of the facts which were presented to the lower Court 
in regard to his alleged claim for damages, such as the 
amount or nature thereof, and the various elements 
or items thereof, etc. 

The Decree itself (R. 1-2) recites that the decision 
of the trial Court was based “upon issues joined on 
the pleadings, and the testimony offered by the respec¬ 
tive parties,” and hence this Court, in the absence of 
the “ necessary ” nature and amount of appellant’s said 
alleged claim and of the various elements or items 
thereof which were presented to and denied by the 
Court below, and also in the absence of all the plead¬ 
ings, the Restraining Order, proceedings, evidence, 
etc., in the lower Court, cannot proceed “to a fair hear¬ 
ing and determination” in attempting to review the 
action of the trial Justice in denying appellant’s said 
alleged claim. That which is “material to the full 
presentation of the points or questions for review” is 
not before this Court on the record filed and caused to 
be printed by appellant. 

There is not even presented to this Court “a state¬ 
ment of the case,” as might have been done under the 
provisions of Rule V, 2-a, of this Court. 

The appellant cannot rely on the fact that the ap¬ 
pellees in this appeal (No. 4351) as appellants in case 
No. 4350 have produced and caused to be printed in 
this Court their Transcript of Record in No. 4350, con¬ 
taining what is necessary and material to their appeal 
from other parts of the same Decree, because Rule VI, 
Sec. 1, provides that in this appeal No. 4351 there 
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shall be filed a record “containing in itself, without 
reference aliunde ,” all that is necessary and material 
to the fair hearing and determination by this Court of 
the questions involved, and that the appellant shall 
cause to be printed the record of what is “material to 
the full presentation of the points or questions for 
review.” Moreover, in addition to the fact that the 
Transcript of Record in said case No. 4350, 163 print¬ 
ed pages (containing the pleadings, the restraining 
order, etc., and Statement of Evidence which was pre¬ 
pared solely by counsel for appellants in that case,— 
appellees in this case), was printed on deposit of 
$362.00 made with the Clerk by appellants in that case 
(appellees in this case), without the appellant in this 
case (appellee in that case) paying or contributing any 
part whatsoever of said printing expense, and in addi¬ 
tion to the fact that the Record in this case, 3 printed 
pages, is deficient on this appeal as stated hereinbefore, 
the Record in that case No. 4350 (even if it could be 
taken as the Record on this appeal No. 4351, which it 
cannot) would not supply the deficiencies in what 
should be before the Court on this appeal in respect 
to the action of the trial Court in denying appellant’s 
said alleged claim for damages, as the only reference 
therein to said point or question (in addition to the 
Decree itself) is, in full, as follows (p. 163 of Record 
in No. 4350); namely, that the Court, 

“after defendant had presented to the Court a 
claim for damages against the plaintiff and 
their surety in respect to the issuance of the 
Temporary Restraining Order, held that the de¬ 
fendant on the equities of the cause was not en¬ 
titled to any such damages.” 

What are the exact nature and amount of the claim 
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and the various elements or items thereof, and “the 
equities of the cause ,” that were before the trial Court 
when it denied said claim for damages, are not pro¬ 
duced here for review by this Court. Can this Court 
say that appellant in his presentation below of his al¬ 
leged claim for damages made any showing whatso¬ 
ever of any damages suffered by him, or that any dam¬ 
ages he may have suffered were caused by the issuance 
of any Restraining Order; or can this Court even 
know, except aliunde , what the restraining order was; 
or can this Court attempt to say that the trial Court 
was wrong in denying said claim, when neither the 
Record in this case No. 4351, nor even the Record in 
case No. 4350, contains the facts constituting “the 
equities of the cause” in respect to appellant's said al¬ 
leged claim. 

The statements in appellant's Brief (p. 3) on the 
merits (?) of this appeal in saying that “no testimony 
was taken, no facts or figures were presented to the 
Court upon which the Court could adjudicate or deter¬ 
mine the amount of damages,'' etc., and that “The de¬ 
cree does not say that the Court considered or heard 
testimony, and the fact is that the Court did not hear 
testimony,'' etc., in addition to being denied by the 
records, are also hereby denied. The fact that 
appellant has not seen fit to bring before this Court 
the facts and figures that he did present to the lower 
Court in making his application orally for damages, is 
no excuse for those incorrect statements of his Brief. 
What the trial Court meant by saying that appellant's 
application for damages was “made orally'' (R. 2) was 
that no written application for damages was filed in 
the cause by appellant, and that the appellant orally 
presented his claim without filing anything in the na¬ 
ture of a written demand or pleading for damages. 

In view of what has been set forth hereinbefore, it is 


6 


respectfully submitted that the appeal in respect to 
appellant’s 1st assignment of error, predicated on the 
trial Court’s denial of his said alleged claim against the 
appellees for damages, should be forthwith dismissed 
by this Court. 

Likewise, for the same reasons, it is respectfully sub¬ 
mitted that the appeal in respect to appellant’s 2nd 
assignment of error, should be forthwith dismissed by 
this Court. 

The Second Assignment of Error is: 

“The Court erred in certifying the case to 
the Circuit Court for trial.” (R.2.) 

which is directed against the 4th paragraph of the De¬ 
cree reading as follows: 

“The issue of plaintiff’s claim against the de¬ 
fendant for damages be and the same hereby 
is certified to the Law Division of this Court for 
trial; the Bill of Complaint and Answer thereto 
in respect to said claim to stand for and as 
Declaration and Pleas, respectively.” 

In addition to what has been said hereinbefore rel¬ 
ative to the many deficiencies of the Record on this 
appeal, it is respectfully submitted that it is absolutely 
impossible for this Court to fairly review and deter¬ 
mine the action of the trial Justice in certifying appel¬ 
lees’ (plaintiffs below) claim against the appellant 
(defendant below) for damages to the law side of the 
lower Court, because the Record on this appeal does 
not contain said Bill of Complaint alleging what said 
claim is, and also the Record does not contain the said 
Answer stating a defense, if any, to said claim, and the 
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evidence supporting said claim is also missing from the 
Record on this appeal. This Court cannot fairly review 
the action of the trial Court in respect to appellees’ said 
claim without knowing what that claim is, and it is 
absolutely impossible for this Court to know what that 
claim is except by “reference aliunde ”—outside of the 
Record on this appeal—contrary to said Rule VI, Sec. 
1, of this Court. 


Accordingly, it is respectfully submitted that this ap¬ 
peal in all respects should be dismissed by this Court, 
without attempting to pass on the merits of this appeal, 
because the merits of the questions presented by the 
assignments of error cannot be reviewed by this Court 
on the Record brought before it by the appellant. Ap¬ 
peals have been dismissed by this Court for lesser de¬ 
ficiencies of the respective Records than the gross de¬ 
ficiencies in this appeal. 

In Godfrey v. Roessle , 5 App. D. C., 299, this Court 
said: 


“There are * * * difficulties in the way 

of reviewing the decree below on the record be¬ 
fore us. * * * All the proof upon which 

the Court acted, and upon which the decree is 
founded, has been entirely omitted. And this 
Court is now asked to review and reverse the 
decree in the absence of all the proof taken in 
the cause. ,, 

In Hunter v. Ins . Co., 12 App. D. C., 373, where the 
Record contained only an amended Bill (which was 
unintelligible in the absence of the original Bill), a 
copy of the decree, notices of appeals, citation and 
bond, and designation of record, this Court said: 
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‘Tor this plain and deliberate violation of 
the rules regulating appeals, in respect of filing 
a transcript of record and proceedings of the 
trial court, the motion to dismiss might well 
have been sustained at once.” 

In Davis V. Harper , 14 App. D. C., 298, it was said: 

“We have no record before us upon which we 
can hear this case, and it would seem that upon 
the hearing we would have to dismiss the ap¬ 
peal of our own motion for the want of a record 
upon which to act. * * * A motion, there¬ 

fore, to dismiss the appeal for the want of a 
record would be proper.” 

In Adriaans V. Reilly , 27 App. D. C., 167, it was 
said: 

“It is insisted upon the part of the appellee 
that there is no sufficient transcript of any 
record upon which this Court can base any de¬ 
cision upon the merits. * * * In the case at 
bar there is nothing before us, as has been 
stated, save the * * *, and these do not dis¬ 
close sufficient facts upon which to form a basis 
for any ruling upon the points urged by the 
appellant.” 

In Cosey V. Smith , 32 App. D. C., 193, this Court 
said: 

“The present appeal must be dismissed. The 
present record consists of * * *. The record 
being thus incomplete there is nothing for us to 
review, and we must therefore dismiss the ap¬ 
peal, with costs.” 

Again, in Newman V. Newman , 35 App. D. C., 497, 
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the appeal was dismissed, this Court saying: 

“It is the duty of an appellant to file a suffi¬ 
cient transcript of the proceedings in the court 
below to enable this court to decide all the ques¬ 
tions that may be properly presented. This in¬ 
cludes in an equity case all of the testimony 
introduced at the hearing. Failing in this duty, 
the court may dismiss the appeal/' and that the 
decree “must be presumed to be sustained by 
the evidence," and that “it would be unreason¬ 
able, as well as unjust, to visit upon her (ap¬ 
pellee) the failure to have that evidence * * * 
included in the transcript." 

In other cases also, this Court has dismissed the ap¬ 
peal or affirmed the decision of the lower Court, for 
incompleteness of the record to fairly present the ques¬ 
tions complained of on appeal; e. g., see: 

3 App. D. D., 246, 250; Estate of Coit; 

6 App. D. D., 107; Norment v. Edwards; 

24 App. D. D., 218; Sincell v. Davis; 

43 App. D. D., 103; Rozer v. May; 

43 App. D. D., 280; Hines v. Hines; 

46 App. D. D., 149; Wedderburn v. Wedder- 
burn; 

48 App. D. D., 344, 350; Cap. Trac. Co. v. 
Snowden; 

McDonald v. Maxwell, No. 4251, decided May 
4,1925; 53 Wash. Law Rep. 541. 

It is hardly necessary to call to the attention of this 
Court what it has said in the case of Murphy V. Gould , 
39 App. D. C., 367, and similar cases, that its Rules 
of Court 
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“have the effect of law, and are binding upon 
the court and upon the suites, and those who 
represent them. They cannot be dispensed with 
to meet the hardship of a particular case;” cit¬ 
ing cases. 

The case of Zeust v. Staffan, 13 App. D. C., 388, pre¬ 
sents no bar to the Court granting the Motion to Dis¬ 
miss, because the appellant in this appeal (and as the 
appellee in case No. 4350) made no effort to have only 
one full and complete Transcript of Record docketed 
and printed for both appeals. In fact, the appellant 
in this case No. 4351 does not even attempt now to 
rely on the Record in said case No. 4350, as he states 
in the first and last paragraphs of his typewritten 
Answer filed herein on September 8, 1925, in opposi¬ 
tion to the Motion to Dismiss, that in regard to both 
his assignments of error, 

“that appellant relies upon the decree of dis¬ 
missal itself and nothing more;” 

and 

“the two legal points can be heard and deter¬ 
mined upon the record before the court in the 
case. 

“We rely upon the language of the decree 
itself, and nothing more.” 

Appellant's action in this respect is, in the language 
of Hunter v. Ins. Co., supra, a “plain and deliberate 
violation of the rules regulating appeals, in respect of 
filing a transcript of the record and proceedings of the 
trial court.” 

The appellees in this case No. 4351 paid to the Clerk 
of this Court, as appellants in case No. 4350, the entire 
costs $362.00 of printing their record on their appeal, 
after having paid to the Clerk of the lower Court the 
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entire costs $45.50 of their transcript of record which 
was docketed in their appeal No. 4350. Appellant in 
this appeal No. 4351 (as appellee in appeal No. 4350) 
made no effort in either appeal to follow the practice 
mentioned in “Burke's Notes on Practice in the Court 
of Appeals of the District of Columbia," p. 45, which 
says: 

“Where both parties appeal from the same 
judgment, the two appeals should come up on 
one record. * * * The two appeals are 

docketed on the one record. 

“The cover of the record bears a double title, 
e. g., No. 1, A, appellant, vs. B; and No. 2, B, 
appellant, vs. A. * * * 

“The estimate for printing the record is sent 
to counsel for each side, who should arrange be¬ 
tween them for making the necessary deposit 
with the clerk." 

The two appeals were not docketed on one record; 
Appeal No. 4350 was docketed on a record, which did 
not bear “a double title," and which when printed con¬ 
tains 163 pages; and this appeal No. 4351 was docketed 
on a record, which did not bear “a double title," and 
which when printed contains only 3 pages. Each is an 
independent appeal. This is an entirely different situ¬ 
ation from that presented in Zeust V. Staffan , supra , 
because in that case, while the motion to dismiss was 
denied, an examination of the original records in this 
Court shows that the two appeals in that case, Nos. 825 
and 827, from the same decree were each docketed on. 
the one same and identical record, which bears “a dou¬ 
ble title," viz: 


12 


“No. 825, Anna Zeust, Appellant, vs. George 
Staffan. 

“No. 827, George Staffan, Appellant, vs. 
Anna Zeust 

and the motion to dismiss was on the ground of failure 
to cause the record to be printed. Hence Zeust v. 
Staffan , supra , is an entirely different case from the 
two appeals Nos. 4350 and 4351, which are from differ¬ 
ent parts of the same decree, but each appeal has been 
docketed on different records, and the motion to dis¬ 
miss No. 4351 is not based on any failure to pay cost 
of printing, but on the fact that the meagre record 
of only 3 pages is totally deficient—it is incomplete. 
The appellant in this appeal No. 4351 did not even 
attempt to docket or to base his appeal on the record 
docketed in Appeal No. 4350, but elected to bring up 
his own incomplete record independently, and to stand 
on it in this Court, and he should be now held to his 
election, under the rules and practice of this Court; 
and this Court, accordingly, should dismiss this appeal 
No. 4351. 

IN RE THE MERITS (?) OF THE APPEAL 

From what has been said hereinbefore, it is apparent 
that the merits of the questions raised by the two as¬ 
signments of error cannot be fairly argued by counsel, 
because the record of all of the proceedings below in 
respect to those questions are not presented by the 
Record. 

First Assignment of Error; Based on the Trial Court’s 
Denial of Appellant’s Claim for Damages 

Since the appellees (plaintiffs below) cannot go 
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outside of the Record in order to show what was the 
nature and amount of appellant’s (defendant below) 
claim for damages, and the various elements or items 
thereof, and the facts and figures, etc., that he pre¬ 
sented to the trial Court in support of his claim, and 
the evidence that supported the trial Court’s action 
in denying said claim, the appellees respectfully sub¬ 
mit that, even if the appeal in that respect is not dis¬ 
missed, the Decree below in that respect would have 
to be affirmed by this Court because of the aforesaid 
incompleteness of the Record. Such has been the uni¬ 
form practice of this Court: see cases cited on pp. 7-8-9 
hereof. 

Second Assignment of Error; Based on Action of Trial 
Court in Certifying Appellees’ Claim to the 
Law Side of the Court for Trial 

Again the appellees respectfully submit, since they 
cannot go outside of the Record in order to show the 
nature and amount of their claim against the appellant 
(defendant below) as alleged in their Bill of Com¬ 
plaint, and the defense thereto, if any, made in the An¬ 
swer, and the evidence produced in support of said 
claim, all of which were before the trial Court as is 
certified by the Decree (R. 1-2), that even if the appeal 
in this respect is not dismissed, the Decree below in this 
respect would have to be affirmed by this Court because 
of the aforesaid incompleteness of the Record, in line 
with cases previously cited herein. 

However, the appellees respectfully submit that in¬ 
stead of affirming the Decree in this respect (namely, 
the 4th paragraph of the Decree, R. 2), this Court 
should dismiss the appeal from that part of the decree, 
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because of this reason, viz: The appellees in this ap¬ 
peal No. 4351 are also appellants in appeal No. 4350 
from the same Decree, and their position in Appeal No. 
4350 in regard to said 4th paragraph of said Decree is, 
that, if as appellants in Appeal No. 435C?they obtain 
in this Court an anticipated reversal of the 2nd para¬ 
graph of said Decree, which, by dismissing their Bill in 
equity, denied them any injunctive relief in equity, 
then, of course, their claim for damages ought not to 
be sent to the law side for trial but should be deter¬ 
mined by the equity court as an incident of the equit T 
able relief; on the elementary principle that when 
equity grants relief, such as an injunction, it will do 
complete justice by also granting any damages sus¬ 
tained by plaintiff by the enjoined acts of the defend¬ 
ants. It is felt that no authorities are needed in sup¬ 
port of this elementary principle of equity. On the 
other hand, if the appellees do not obtain the antici¬ 
pated reversal of said 2nd paragraph of said Decree, 
nevertheless this Court should dismiss the appeal in 
this case No. 4351 from said 4th paragraph of the same 
Decree, or affirm it, for the reasons stated hereinbeforp 
An additional reason for such affirmance of the 4th 
paragraph of said Decree is Law Rule 63 of the lower 
Court following the Act of Congress of April 19, 1920 
(41 Stat. L., pt. 1, 569), making the following amend¬ 
ment to the D. C. Code of Law: 

“Sec. 1535b. Transfer from Laic to Equity 
or Vice Versa .—In any case where it shall ap¬ 
pear that an action at law should have been 
brought in equity, or a suit in equity should 
have been brought at law, the judge presiding 
in the special term, circuit or equity, as the case 
may be, shall order such case to be transferred 
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to such other special term accordingly, where¬ 
upon such amendments shall be made in the 
pleadings as may be necessary to make them 
conform to the proper practice. All testimony 
takep. before such transfer, if preserved, shall 
stand as testimony in the cause.” 

The appellant in his brief (p. 2) attempts to make 
the point that since the 2nd paragraph of the Decree 
(R. 2) dismissed appellees , Bill in equity, the Court 
thereafter “had no power to refer it to the law side of 
the Court,” but such contention is a mere quibble, as 
the Decree must be looked at as a whole . The effect 
of the Decree is merely that at the same time that the 
Court denied to appellees any equitable relief it trans¬ 
ferred their claim for damages to the Circuit Court as 
an action at law, in accordance with said statute. The 
Court did not transfer the entire Bill for injunctive 
relief and damages—“it”—as appellant's brief would 
imply, but merely transferred the claim for damages 
as an action at law, the Decree expressly providing 
(R. 2): u The issue of plaintiffs 9 claim against the de¬ 
fendant for damages be and the same hereby is certi¬ 
fied to the Law Division of this Court for trial.” 

If there is sufficient in the Record for this Court to 
ascertain that appellees' Bill in equity was for an in¬ 
junction against appellant's violation of a common 
building-line restriction and for damages because of 
said violation, the authorities cited hereinafter are 
directly in point in support of the principle that the 
equity court in such cases, while denying equitable re¬ 
lief by way of injunction, may have the cause retained 
for the purpose of assessing damages against the de¬ 
fendant (either in the same court in a jurisdiction 
where Code pleading prevails abolishing the distinc¬ 
tion between actions at law and suits in equity, or, in 
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jurisdictions where that distinction still prevails as in 
this District, by transferring plaintiffs claim for dam¬ 
ages to the law court for trial). It is to be noted that 
said authorities are all cited by other appellants in Ap¬ 
peal No. 4292 in this Court (said appellants being rep¬ 
resented by the same counsel as appellant in the case 
at bar, and likewise the appellees in No. 4292 being 
represented by the same counsel as the appellees in the 
case at bar). 

While said cases are cited by said other appellants 
on the proposition that the equity court ought not to 
have granted the injunction which it did, those cases 
clearly establish that, even if the injunction ought not 
to have been granted, nevertheless the plaintiffs’ claim 
for damages should be retained by the Court as a law 
action, namely: 

Ewersten v. Gerstenberg , 186 Ill. 344; 

(p. 351) “Where it appears that it would be 
against equity to enforce the restriction by in¬ 
junction, relief will be denied, and the party 
seeking its enforcement will be left to what¬ 
ever remedy he may have at law.” 

Trout v. Lucas , 54 N. J. Eq. 361; 

(pp. 366-7) “The vendor was left to his rem¬ 
edy at law on the covenant, and was denied the 
relief which a court of equity grants.” 

(p. 370) “If the complainant has an ease¬ 
ment or other legal rights derived from the 
covenant, he still has his remedy at law.” 
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Trustees of Col. College v. Thatcher , 87 N. Y. 311; 

(p. 317) “In any given instance a court can 
more easily determine whether it should en¬ 
force” (by way of injunction) the restriction, 
“or leave the plaintiff to his remedy at law.” 

(p. 318) “The General Term dismissed his 
complaint so far as it demanded equitable re¬ 
lief, yet allowed it to stand for the assessment 
of damages.” 

(p. 319) “If damages have been sustained, 
they must, in any proper action, be allowed.” 

Amerman V. Deane , 132 N. Y. 355; 

(p. 360) “A court of equity will not inter¬ 
fere by injunction to prevent a breach of the 
covenant, but will leave the party aggrieved to 
his remedy at law. * * * The trial court 

properly withheld a permanent injunction, and 
confined the relief of the plaintiff to damages.” 

(p. 361) “We see no reason why permanent 
damages may not be awarded. This right is 
recognized by the recent cases.” 

(p. 362) “The damages awarded by the trial 
court was for the permanent injury sustained 
by the plaintiff by reason of the breach of the 
covenant alluded to. * * * The order * * * 
will be affirmed.” 

McClure v. Leacraft , 183 N. Y. 36; 

(p. 41) “* * * refuses to enforce the con¬ 

tract and remands the party complaining to 
his remedy at law through the recovery of dam¬ 
ages.” 

(p. 44) “No injustice is done, for the dam- 
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ages sustained can be recovered in an action at 
law.” 

(p. 45) “We, therefore, reverse the order 
(granting an injunction) appealed from,* and 
so modify the judgment * * * as to declare 
that it is without prejudice to an action at law.” 

Bachelor v. Hinkle, 210 N. Y. 243; 

(Syllabus): “Held, that the covenant is not 
one that a court of equity will enforce and that 
the plaintiff should be remitted to an action at 
law for his damages.” 

Roth v. Jung, 79 N. Y. Supp. 822; 

(p. 823) “In such cases * * * courts of 

equity will not grant relief, but leave the 
parties to their remedy at law.” 

Jackson v. Stevenson, 156 Mass. 496; 


“Upon the master’s report they are entitled 
to some damages. * * * The case is to be 

referred to an assessor to report the damages 
caused to the plaintiff by the erection of the 
structures which the defendant has caused to 
be built, * * * but an injunction is denied.” 


Orne v. Fridenberg , 143 Pa. St. 487; 




(p. 503) “While we think, for the reasons 
given, that the plaintiff is not entitled to an 
injunction, he may still sue at law, and recover 
damages, if he can show he has sustained any.” 
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Conclusion 

It is respectfully submitted that this Court, on the 
meagre and incomplete Record before it in this appeal, 
should dismiss the appeal in all respects; or, it should 
affirm the 3rd and 4th paragraphs of the Decree below. 

The particular reason why the appeal from the 4th 
paragraph of said Decree should be preferably dis¬ 
missed instead of affirmed, is set forth on. pp. 13-14 
hereof. 


Respectfully submitted, 

Arthur A. Alexander, 

Attorney for Appellees. 


